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PREFACE TO THE SECOND EDITION.
—_——

Since the publication of the last edition of this work
in 1897 important decisions have been passed by the
Judicial Committee as well as by the High Courts, which
have either settled some doubtful questions, or rectified
errors, or introduced innovations apparently contrary to
traditional interpretations of law, and to usages hitherto
accepted by the profession and the people. These have
been noticed and discussed in this edition, and the work
has been carefully revised. But owing to the unexpected
rapid sale of the last edition, the book had to be hurriedly
passed through the Press for meeting the demand of the
students of law, and some imperfections may have crept
into the work. Some additions and alterafions have also
been made in this edition for improving the usefulness of
the work.

One of the innovations introduced by our courts is
worthy of special notice, in consequence of its being a deve-
lopment of law which is not only in conformity with natural
justice and in accordance with the natural course of legal
growth and progress, but is also agreeable to the sentiments
of the Hindus. The general exclusion of female relations
from Inheritance, save and except a few specially enumerated
ones, 18 a survival of an archaie institution, which has come to
be regarded by the Hindu society itself as an unnatural and
unreasonable rule that should no longer be enforced. The
Hindu law embodied in the Codes has been modified, changed
and developed by the Hindu commentators, by means of the
Fiction of Interpretation. The change of law relating to the
exclusion of women from Inheritance, which has been intro-
duced by the Madras High Court,and accepted by the Allaha-
bad High Court, owes its origin to the misconception of a
passage, which practically amounts to a Fiction of Interpre-
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tation. The Sections I to VII of Chapter IT of Colebrooke’s
translation of the Mitikshard, deal with Succession to a male’s
estate, and are a running commentary on the text of Ydjna-
valkya, cited in Section I, paragraph 2, which lays down the
order of Succession, and in which “the gentiles, the cognates,
a pupil, and a fellow-student ”’ are declared to become heirs
in their order. . The sixth Section of the second chapter of
the Mitdkshard explains the succession of  the cognates™ ;
and the seventh Section deals with succession in default of
“the cognates.” The opening words of the original of this
Section are,—“a®mR] wWTY HraTE: | WY fira: &c.”’,—which
literally mean,—‘ﬁn default of ¢ the cognates,’ the preceptor
(inherits) ; on failure of him, the pupil, &c.”. The term
“ the cognates ” in this passage refers to this word as used
in-the text of Yédjnavalkya (Mit. 2, 1,2), and means the per-
sons whose succession has been dealt with in the immediate-
ly preceding Section 6th. But Colebrooke translated the
passage thus,—“If there be no relations of the deceased,

the preceptor, or on failure of him, the pupil, inherits, &ec.” : .

(Mit. 2, 7,1). The learned Judges of the Madras and the
Allahabad High Courts take this term ¢ relations” in its
ordinary sense of relatives male or female, and hold that it
follows from this passage by necessary implication, that the
preceptor and the like strangers cannot inherit, should there
be any female relations of the deceased in existence, who are
therefore entitled to succeed in preference to those strangers.
In coming to this conclusion, their Lordships relied on the
words in Colebrooke’s translation which is misleading, and
had not their attention drawn to the text of Baudhdyana, de-
claring the general incapacity of women to inherit. It is, no
doubt, true, that that text is not cited in the Mitdkshard, but
it is quoted and commented on in the Smriti-Chandriki
and the Viramitrodaya, commentaries declaratory: of the
law of the Drdvira and the Benares schools, respectively ;
and the rule therein laid down appears to have all along
been followed and acted upon by the Courts, as being
one recognised by these two Schools. - But the text of
Sruti cited by Baudhdyana as supporting his view that

e —— T
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women are excluded from inheritance, admits of a different
interpretation, as is maintained by some commentators, and
there is a difference of view on the subject among Sanskrit
lawyers. However, the rule is not approved by the Hindus
-of the present day, who are not only prepared to accept the
above innovation, but are desirous that some dear and near
female relations should have earlier positions assigned to
them in the order of succession. They also feel that some
decisions of the superior courts are contrary to their law
and have prejudicially affected their family organisation and
are causing great hardship and considerable distress. But
there is no machinery for introducing any change in Hindu
law as it is understood by our Courts, however beneficial
that change may be regarded by the Hindus. Our Courts,
however, are required to administer the Hindu law as it is,
and have no power to introduce any change, and have also
deprived themselves of the power of reviewing their own
decisions into which errors may have crept in consequence
of the proper materials for right conclusions not having
been placed before them,—by holding themselves bound by
the maxims stare decisis and communis error facit jus.

When the Government has conferred on the Hindus the
highly valued privilege of being governed by their own law,
and when that law is locked up in a dead and difficult lan-
guage to which our Judges have no access, and its accurate
interpretation in some respects depends on the knowledge
of that language as well as of actual customs and usages,
it appears to be necessary that some machinery should be
constituted by the Government for ensuring the correct
administration of Hindu law, and for remedying any unsuit-
able departure from the same, and also for introducing any
desirable change, by legislation or otherwise, according to
the wishes and sentiments of the Hindus.

While making this suggestion, I must not be understood
to suggest the codification of Hindu law, which would be con-
trary to the sentiments of the Hindus who believe their law
to be of divine origin. And the change of law which the
Hindus are desirous of introducing by legislation, is not to
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be supposed to be contrary to their divine law, but is to be
in the nature of giving effect to the true interpretation, the
received view being taken to be erroneous; and the legisla-
tion is to purport as declaratory of the correct view of the
Divine Law, as was done when the Hindu Widow’s Remar-
riage Act was passed.

My thanks are due to Babu Surendra Chandra Sen, B.L.,
for preparation of the Index, and also to Babu Narendra-
kumar Basu, B.L., for going through the proof sheets.

G. S.
20, SANKHARITOLA, EAST :
Calcutta, 17th December, 1902,
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PREFACE TO THE FIRST EDITION.
——

In 1882, when I was appointed a lecturer on law in
the Metrogolitan Institution of Calcutta, a pamphlet was
prepared by me on some of the subjects of Hindu law,
for the use of my pupils. As there was a general demand
for a book of that description, I was induced to re-
vise the pamphlet and republish it in a more complete
form in December, 1887. That edition was sold out more
than two years ago, and I was requested by friends and
students to prepare a complete work on Hindu Law to
meet the wants of both students and practitioners.

I have not, however, been able to comply with their
request for two reasons: first, owing to the multifarious
duties I have to attend to in an indifferent state of health,
I have very little time and energy to spare for a work of
that kind; second, the admirable work on Hindu Law and
Usage, by Mr. Mayne, has supplied practitioners with
all references to cases and texts, required by them. His
work, however, is not suited to the wants and capacities.
of students so well as of practising lawyers. The pre-
sent work is designed specially for the benefit of students.
and young practitioners.

What I have endeavoured to do in this work is, to
explain the principles underlying the Hindu Laws and
Usages, from a Hindu point of view, and point out the
departures by our Courts from the Hindu Law as ex-
plained by Sanskrit commentaries and traditional inter-
pretations, As the students are mostly Hindus, I have
directed my efforts to set forth the reasons in support of
such of the.Hindu customs and usages as are at variance
with those of the civilized countries of Europe, in the
hope that the students may be in a position to form an
idea of the true character of those customs and usages.

As Sanskrit is now widely taught in our schools and
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colleges, I have given the original Sanskrit texts where-
ever they could conveniently be introduced, with the object
that the law would be better understood and more easily
remembered with the help of those texts, than from an
English translation. Such translation has also been ap-
pended to them.

References have been given to all the leading cases
on the subject of Hindu Law; a complete digest of
cases is not within the scope of this work; a selection
has accordingly been made, and generally the latest on a
point has been given, the perusal of which will enable the
reader to find out the earlier ones. ,

The general rules of inheritance, according to both
the Sunni and the Shia School of Mahomedan law, .are
given in the appendix. , .

My thanks are due to Babus Sivaprasanna Bhatta-
charya, B.A., B.L., and Krishnaprasid Sarvddhikdri, M.A.,
B.L., for going through the proof sheets, and to Babu
Surendra Chandra Sen, B.A., B.L., for preparing the Index.

G. S.
20, MirzAPoRE LANE:
Calcutta, 9th June, 1897,
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ADDENDA,

1. While this edition was passing through the Press, the
Judicial Committee have overruled the decisions of the Calcutta
and the Madras High Courts (infra, pp. 186, 187), in which it
was held that survivorship is limited to the property to which
right by birth accrues, t.e., to the unobstrucfed heritage, and
that it does not apply to obstructed heritage though jointly in-
herited by two or more joint undivided brethren ; and their Lord-
ships have held that when two brothers who were members of
a joint Mitakshard family inherited their maternal grandfather’s
property, and one of them died before partition, his interest passed
by survivorship to the other brother : Raja Chelikani v. Raja
Chelikani, 7 W.N., 1.

2. At page 178, infra, are not cited the cases showing the
difference of opinion between the Calcutta and the Bombay High
Courts, with respect to the question whether a mere money-decree
against the father can be executed against the son after the father’s
death. The cases are therefore given here ; they are as follows :—

Juga Lal v. Audh Behari, 6 W.N., 228, and
Umed Hathising v. Goman Bhavje, 20 B.S., 885.

8. I have stated at pp. 333-334, that, although according
to the Smritis a Sudra cannot be a Sannydsi, yet a Sudra can be a
Sannyési or ascetic according to modern usage, and there are now
Sudra Sannyédsis who are members of modern religious brother-
hoods. I wish to give here one of the authorities in support of this
improvement in the status of Stdras. The spread of Buddbism
compelled the Brihmanas to make concessions in favour of the
other castes and also of non-Hindus: accordingly, they introduc-
edthe Tantrik system, which is 2 compromise between Brahmanism
and Buddhism. The following passages in the eighth chapter
of the Mah4-Nirvana-Tantra, show the changes introduced by the
Téntrik system in Hindu society,—
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“The great ever-auspicious God said,—

O Virtuous Goddess! Inthe Satya (golden)and the other (two)
ages, the castes and also the orders of life are declared to be four;
and the usages also of the (four) castes, and of the (four) orders
of life are separately declared for each. But in the Kali age, the
castes are declared to be five, namely, the Brihmana, the Ksha-
triya, the Vaisya, the Sudra, and the general body of human
beings (other than these four). O great Goddess! of all these
(five) castes, the orders of life are two ; for, O dear Goddess | the
order of life called Brahmacharjya or studentship, and the order of
life called Véna-prastha or hermitage ( the first and the third res-
pectively of the four orders), donot now exist, (but) the two orders
of life, namely, the Garhasthya or the order of the householder,
and the Bhikshuka or the order of the ascetic or religious mendi-
cant, only, exist in the Kali age. O wise Goddess! the holding of
a staff declared in the Vedas, by the order of the Bhikshu or ascetic,
also, does not exist in the Kali age, because that is prescribed
for the order of ascetics initiated according to the Vedas. O
auspicious Goddess ! the adoption of the order of Avadhftas or
ascetics according to the rules of initiation prescribed by the
God Siva (in the Tantras), is alone declared to lY)Je the adoption of



ADDENDA. XXXV

Sannydsa (Renunciation or asceticism) in the Kali age. O God-
dess | in the advanced state of the Kali age, the Brihmanasand the
other (four) castes are all entitled to these two orders of life. The
Brilimana, the Kshatriya, the Vaisya, the Stdra, and the general
body of human beings, these five are entitled to be initiated as
Sanny4ésis or ascetics according to the Tantrik system.”

The above slokas are not continuous, but are cited from
different parts of the Maha-Nirvana-Tantra, Chapter 8.

4. The following sloka is cited at p. 334, but its English
translation is not given, the omission being accidental. It is
given here,—
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¢« Learned persons look equally on a Br4hmana endowed with
learning and humility, a cow, an elephant, as well as a dog and a
man of the lowest outcast class.”” For, God pervades them all
equally.—5, 18.
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HINDU LAW.

S
CHAPTER I.
INTRODUCTORY.
ORIGINAL TEXTS.
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1. Being desirous of creating beings, I (Manu) performed very
difficult religious austerities, and at first created ten Lords of beings,
eminent in holiness, namely, Marichi, Atri, Angirés, Pulastya, Pulaha,
Kratu, Prachetés, Vasishtha, Bhrigu and Nirada. (Manu, i, 34-35.)
He (the self-existent) having made this Sistra (Code of Manu), himself
taught it regularly to me (Manu) in the beginning: afterwards I
taught Marichi and the other holy sages. This Bhrigu will repeat
to you this Sdstra without omission ; for, this sage learned from me
the whole of it, perfectly well.—Manu, i, 58-59.
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2. The Veda, the Smriti, the approved usage, and what is agree-
able to one’s soul (where there is no other guide), the wise have

1
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declared to be the quadruple direct evidence of law (dharma).—Manu,
i, 12.
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3 The Sruti; the Smriti, the approved usage, what is agreeable
to one’s soul, and desire sprung from due deliberation, are ordained the
foundation (or ev:dence) of law (dkarma).—Yéjnavalkya, i, 7.
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4. The (four) Vedas, together with their (six) Angas or sub-
sidiary sciences, the Dharma-sistras or Codes of Law, the Mimdnsd
or disquisition of the rules of scripture, the Nydya or science of reason-
ing, and the Purdnas or records of a.nthulty, are the fourteen sources
of knowledge and law. ——Ya;navalkya., 1, .
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5. - Two sciences should be known—this is what was said by those
who knew-the Revelations :—the Ultimate and the Non-Ultimate.

- _Of these, the Non-Ultimate consists of the (four) Vedas, namely,
the Rik, the Yajus, the SAman and the Atharvan, and (of the six Angas,
namely,) the Siksh4 (or the science of proper articulation and pronun-
ciation = Orthography and Orthoepy), the Kalpa (or the regulation of
the manner of performing sacrifices), the Vyikarana (or grammar),
the Nirukta (or thesaurus, with explanation of the etymology of
words), the Chhandas (or prosody) and the Jyotisha (or astronomy).

And the Ultimate is that by which the Imperishable is known,

(and consists of the Upanishads).—Mundaka Upanishad, i, 1, 4

and 5.
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6. Manu, Atri, Vishnu, Hérita, Y4jnavalkya, Usands, Angirfs,
Yama, Apastamba, Sambarta, K4tydyana, Vrihaspati, Pardsara,
Vyésa, Sankha, Likhita, Daksha, Gautama, Sétitapa and Vasishtha,
are the compilers of the Dkarma-sdstras or Codes of Law.—Y4jnaval-
kya, i, 4-5. :

Y The Mitéksharé on this passage says :—This is not an exhaustive
" enumeration, but illustrative ; hence, the compilations of Baudhiyana
(Nérada, Devala) and others being Diarma-sdstra, is not contrary
to it. '
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7. (It may be contended that) as the words of Revelation form
the foundation of Law, therefore that (such as the Smriti) which is
not embodied in such words should not be regarded.as authority.

But (the anwer is,) the Smritis being compiled by the sages who
were also the repositories of the Revelation (from whom it was handed
down by tradition until recorded in writing), there arises an inference
that the Smritis are founded on the Srutior Revelation, and therefore
(they should be regarded as) authority. ,

But if there be conflict (of any precept of the Smriti with one of
the Sruti) the Smriti must be disregarded (as spurious); since the in-
ference arises (only) when there is no such conflict. : ,

(A Smriti must be disregarded as spurious,) also, when there is
found a reason (for fabricating it, such as the covetousness of priests,
or the like).—Jaimini’s Purva-Miméns4, i, 8, 1-4. .

The argument in the second of the above aphorisms is explained
in the following sloka cited and commented on by Pirtha-Sirathi in
his Sastra-Dipikd,—
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Revelation is (inferred to be) the source of the Smritis, because
they are remembered (and compiled) by those who admit the Veda
alone (and nothing else) to be the source of law, and because they
have been adopted and acted upon as authoritative by such persons,
and because their being founded on the Veda is probable.
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8. The holy country lying between the holy rivers Sarascats
and Drishadvat? is called Brahmdvarta : the custom in that country,
which has come down by immemorial tradition and obtains among the
castes pure and mixed, is called approved usage.—Manu, ii, 17-18.
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9. Whatever customs, practices and family usages prevail in a
country, shall be preserved intact, when it comes under subjection (by
conquest).—Yéjnavalkya, i, 343. '
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10. But if any usage required by utility is established in a
locality (contrary to the written texts of law), it should be practised
therein only, but not in any other district. 'Whatever customary law
is prevalent in a district, in a city, in a town, or in a village, or among
the learned, the said law (though contrary to the Smritis) must not be-
disturbed.—Devala, cited in the Parasara-Madhava.
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11. Apastamba has briefly explained the reprehensibility or
non-reprehensibility of all such usages (as are contrary to the written
texts of law), by referring them to different localities. By these
usages they do not become liable to censure, wko have got them by
tradition, and w/ose predecessors used to practise them : others, how-
ever, are not so (but become guilty of violating the written texts of
law, if they practise those usages).—This is stated as the opinion of
others, by Kumérila Swimin who himself maintains the invalidity of
such usages, in his Tantra-Virtika, first Chapter, third Pada or
Section.
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12. Eighteen Purdnas are enumerated by those versed in the
Purinas :—the Brdhma, the Pidma, and the Vaishnava, the Saiva,
the Bhdgavata likewise, another is the Néradiya, and the Mérkandeya
is the seventh, and the Agneya is the eighth, likewise the Bhavishya
is the ninth, the tenth is the Brahma-vaivarta, the Lainga is ordained
the eleventh, and the Vérsha is the twelfth, and the Skénda is the
thirteenth in this (enumeration), the Vémana is the fourteenth, the
Kaurma is ordained the fifteenth, posterior to these are the Matsya,
and the Géruda and the Brahménda : —In all .these the subjects dealt
with are, the creation, the secondary creation, the dynasties (of gods,
sages and kings,) the ages of the world, as well as the career of the
dynasties.— Vishnu-Purana, iii, vi, 21-25.
L1 FARY WATH @RS W |
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13. There being two contradictory precepts of the Sruti or of
the Smriti, different cases are to be assumed (to which they are res-
pectively applicable) : but if there be a conflict between the Sruti and
the Smriti, the Sruti alone must prevail.
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14. But in the case of a conflict between two passages of the
Smriti, reasonable reconciliation based on usage must prevail : but
the rule is, that the sacred books on law are more weighty than sacred
books on politics.—Ydjnavalkya, ii, 21. '
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15. When there is a conflict between the Sruti, the Smriti and

the Puréna, the Sruti must prevail; but in a conflict between the
latter two, the Smriti must prevail.—The Code of Vydsa.
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16. Practise with care what is lawful, by body, mind and speech.
But practise not that which is abhorred by the world, though it is
ordained in the Sacred Books ; for, it secures not spiritual bliss,.—Ydjna-
valkya, i, 156.
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17. But practise not what is abhorred by the people, though it is
ordained in the sacred books; for, it secures not spiritual bliss.
Taking sea-voyage, carrying a waterpot (by students), likewise
marriage by regenerate men, of damsels not belonging to the same
tribe, procreation of son (on a woman) by her husband’s younger
brother, slaughter of cattle for entertaining honoured guests, offering
of flesh meat in ancestor-worship, retirement to a forest (or adoption
of the third order of life), gift over again of a daughter once given in
marriage though still a virgin to another (bridegroom), Vedik student-
ship for a long time, man-sacrifice, horse-sacrifice, walking on pilgrim-
age with intent to die, and likewise cow-sacrifice :—these practices
though permitted by the sacred books, the wise ‘declare, avoidable in
the Kali age.—Vrihan-Néradiya-Puréna, xxii, 12-16. .
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18. . Recognition of sons other than the Aurasa and the Dattaka ;
participation (by a Brihmana) of food from the following deserip-
tions of Sddras, namely, (his) slave, (his) cowherd, (his) family-friend,
and the cultivator (of his land) delivering half the produce ; pilgrim-
age by a householder to a very distant holy place; participation by
the Brihmanas and the like, of food prepared by a Sddra; suicide by
falling from a precipice or by cremation ; likewise suicide by a person
extremely old or the like :—In the beginning of the Kali age, these
practices have been prohibited after consideration by the learned for
the protection of the people: for, a resolution also, arrived at by the
virtuous, has as much authority as the Veda.—~Aditya-Purina quoted
by Raghunandana.
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19. In his Court of Justice, either sitting or standing, holding
forth his right arm, unostentatious in his dress and ornaments, let
the king, every day, decide, one after another, causes of suitors,
classified under eighteen Forms of Action, by rules founded on Zocal
usages and Codes of Law. Of these (Forms of Action) the first is the
Recovery of Debts, (the others are),—(2) Deposit and Pledge, (3) Sale
without ownership, (4) Joint Concerns (or Partnership), (5) Resump-
tion of Gifts, (6) Non-payment of Wages, (7) Breech of Contracts, (8)
Rescission of Sale and Purchase, (9) Dispute between the Owner (of
cattle) and the Shepherd, (10) Dispute relating to Boundaries (or
Trespass), (11) Violence consisting of Assault, (12) and (Violence)
consisting of Abuse (or Slander and Defamation) (13) Theft, (14)
Force (consisting of robbery, hurt or violence on women) (15) Adultery,
(16) Duties of Man and Wife, (17) Partition (and Inheritance), and
(18) Gambling and Betting :—these are in this world the eighteen
foundations upon which litigation rests.—Manu, viii, 2-7.

20. Nérada has added another form of Action called saYw&®g or
Miscellaneous, which includes various matters that cannot come under
those declared by Manu, and in which the Action arises at the instance
of the king. T{e first and the last lines of Néarada’s description of it
are as follows :—
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In the Miscellaneous Form of Action, the litigation depends upon
the king. 'Whatever is not considered in the foregoing (Forms of Ac-
tion), all that would come within the Miscellaneous.
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21. 1Ifa person wronged by others in a way contrary to the
Smriti or custom complains to the king, that is a Cause of Action.—
Yijnavalkya, ii, 5. :

ORIGIN AND SOURCES OF LAW, SCHOOLS, &c.

Divine origin of laws.—The Hindus believe their law to be of
divine origin, and they believe this not only of what Austin calls the
laws of God, but positive law is also believed by them to have
emanated from the Deity. The idea of sovereign in the modern
juridical sense was unknown to them. They had kings, but their
function was defined by the divine law contained in the Smritis, and
they were bound to obey the selfsame law, equally with their subjects.
By this original theory of its origin, the law was independent of the
state, or rather the state was dependent on law, as the king was to be
guided in all matters connected with Government, by the revealed law,
though he was not excluded from a control over the administration of
justice. The king being theoretically the administrator of justice his
decrees must have been recognized as binding on suitors from the very
earliest times. And this gradually introduced the view recognized by
commentators that royal edicts in certain matters have as much bind-
li:g force as divine law, should the former be not repugnant to the

tter.

The earlier notion of law was gradually modified to a certain
extent, as may be gleaned from the remarks of the commentators.
And the conception of positive as distinguished from divine law,
presented to us by the commentators, nearly approaches the ideas of
modern jurisprudence.

The sources of 1aw.—The divine will or law is evidenced by the
Sruti, the Smriti, and the immemorial and approved customs.

Sruti.—The Sruti is believed to contain the very words of
the deity. The name signifies what was 4eard.

The Sruti contains very little of lawyer’s law : they consist of
hymns and deal with religious rites, true knowledge and liberation.
There are, no doubt, a few passages containing an incidental allusion to
a rule of law or giving an instance from which a rule of law may be
inferred. The Sruti comprises the four Vedas, the six Veddngas, and
the Upanishads.

8mriti.—The Smriti means what was remembered, and is believed
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to contain the precepts of God, but not in the language they’ had been
delivered. The language is of human origin, but the rules are divine.
The authors do not arrogate to themselves the position of legislators,
but profess to compile the traditions handed down to them by those
to whom the divine commands had been communicated.

The Smritis are the principal sources of lawyer’s law, but they
also contain matters other than positive law. The complete Codes
of Manu and Yéjnavalkya deal with religious rites, positive law,
penance, true knowledge and liberation. There are some that deal
with positive law alone, such as the Code of Nérada, now extant.
Many others contain nothing of civil law. The Smritis as a whole
deal with man as a being of infinite existence, whose present life is
like a point in a straight line infinite in both directions.

It should be noticed that writers on the Miménsé system of
Hindu Philosophy discuss the question,—Why should Smritis com-
posed by human beings be taken as evidence of Diarma or Law, of
which Revelation is admitted by all to be the only source? They
maintain that the Smritis must be snferred to be founded on lost or
forgotten Sruti, inasmuch as they are compiled from memory, and
are declared as embodying binding rules of conduct, by the sages who
were perfectly familiar with the Vedas, and who admitted the Sruti
alone and nothing else, to be the foundation or evidence of Law ; and
as they have all along been adopted and followed in practice by the
sages, as well as by other persons learned in the Vedas and entertaining
the same view with respect to the origin and source of Law. They also
notice an objection that may be raised to this, namely,—Why then
have not the very words of the original revelations that are supposed
to be the foundation of the Smritis, been preserved? And they
refute it by saying that human memory being frail, there is no wonder
that precepts should be remembered while the exact words in which
they had originally been expressed might be forgotten. There is
a great distinction between the sacred literature dealing with rules
regulating the conduct of men in this world as members of society, and
that relating to purely religious matters; the precepts of the former
are observed in practice, while the latter is rather theoretical in
character, the wording of which was therefore of greater importance
than that of the former, The rise of different Sékbés or schools of
Vedik literature affords evidence of the loss of the exact wording of
portions of the latter kind of Revelation, since parts of the Vedas, found
in one Sidkh4 are wanting in others, showing that when the Vedic
literature used to be handed down by tradition, parts were omitted by
different Sikhds with a view to lighten the burden on the memory
of students : and the practice with the teacher of a particulac Sékha,
who was familiar with the other Séikhds also, was not to teach to a
pupil of his own Sékhé, the exact wording of those portions of other
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S4kthds, that were wanting in his own, but to give their purport in his-
own language, so that the same might not be mistaken as part of his-
own Sdkh4.

It is worthy of notice that the.inference set forth above forms
the foundation of the authority of the Smritis. When this inference-
cannot properly be made with respect to a particular precept of Smriti,.
then the same must be disregarded as spurious. Thus, if a Smriti is in
conflict with Sruti, it must be rejected as being not founded on
Revelation. Similarly, a passage of Smriti the origin of which may
reasonably be attributed to the covetousness of priests, or to the selfish«:
ness or the like improper motive of some persons who might introduce-
any interpolation in it, cannot be regarded as authoritative, but should
be discarded as a fabrication and interpolation :—see Texts, No. 7.

Customs.—Divine will is evidenced also by immemorial customs,.
indicating rules of conduct; in other words, such customs are presum-
ed to be based on unrecorded revelation. Manu and Yéajnavalkya
declare 9XTNIT: approved custom or usage to be evidence of law, The
commentators use the word fa@raTG =usage of t/e learned instead of,
and as equivalent to, exgreqrG=approved usage. But it should be ob-
served that the usages observed by tradesmen and artizans who are ignor-
aut of the sacred literature, are also included by the term ¥&xretw which:
may also mean wsage of the virtuous. There is a difference of opinion
among commentators on the Miménsé with respect to the evidentiary
force of customs and usages; some commentators are of opinion that
usages give rise to an inference of being based on unrecorded or forgotten
Sruti or Revelation, in the same way as Smritis do. While others main-
tain that as the learned of modern times cannot be taken to have been so
familiar with the Vedas as Manu and other sages were, the usages ob-
served by the learned of comparatively recent times cannot give rise to:
an inference of being founded on Sruti, but can only give rise to an
inference of being based on some now lost or forgotten Smritt with
which they may be presumed to have been familiar. Accordingly
they hold that usages are inferior to Smritis, and must not be followed:
when in conflict with them. But agreeably to the former view usages-
and Smritis are of equal authority as evidence of law ; and in case of
conflict beween them, the former must be taken to be of greater force-
as being actually observed in practice. :

This view appears to accord with reason more than the other, and
has been adopted by the highest tribunal which observes,— Under the
Hindu system of law, clear proof of usage will outweigh the written text
of the law.” ‘

Customs are either general, 7.e., observed by all the people of a
locality, or tribal, 7.e., observed by a particular tribe, or mercantile,
i.e., appertaining- to a class of tradesmen or artizans, or kulachdr, i.e.,.
confined to a single family. According to Hindu law and the-
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decisions of the highest tribunal, the Indian courts are bound to decide
cases agreeably to such customs when proved to exist, although they
may be at variance with the School of Hindu law, prevalent in the
locality. This appears to be a most salutary rule, regard being had to
the facts that many precepts in the Séstras are recommendatory in
.character, and that many innovations have been introduced by Pandits
of the Mahomedan period, in their commentaries on Hindu law, who
were neither judges nor lawyers.

This resembles the view taken by German jurists, of customary
law, and is opposed to that of Austin who maintains that the rules of
.customary law become positive law when they are adopted as such by
the courts of justice or promulgated in the statutes of the State. The
great jurist seems to have been thinking of the state of things in
England, and not in a country like India where there was no statute
law, but where the entire body of laws was based upon immemorial
.customs and usages.

Antiquity, certainty and continuity are essential to the validity of
a custom. On this subject the Lords of the Judicial Committee
observe as follows: ¢ Their Lordships are fully sensible of the im-
portance and justice of giving effect to long established usages exist-
ing in particular districts and families in India, but it is of the essence
-of special usages, modifying the ordinary law of succession that they
should be ancient and invariable : and 1t is further essential that the
should be established to be so by clear and unambiguous evidence. It
is only by means of such evidence that the courts can be assured of
their existence, and that they possess the conditions of antiquity and
.certainty on which alone their legal title to recognition depends.”—
Rama v, Siva, 14 M.L.A., 585.

Family Customs.—These observations apply to both local and
family customs: a family usage also must be ancient and invariable.—
Raja Nagendra v. Raghunath, W.R., 1864, 23.

: But a family usage differs from a local custom in this that it
may be given up and discontinued, and the discontinuance whether
accidental or intentional will have the effect of destroying it. On this
subject the Privy Council remarks :—* Their Lordships cannot find any
principle or authority for holding that in point of law a manner of
descent of an ordinary estate, depending solely on family usage, may
not be discontinued, so as to let in the ordinary law of succession.
Such family usages are in their nature different from a territorial
custom which is the /ex Joci binding all persons within the local limits in
which it prevails. It is of the essence of family usages that they
should be certain, invariable and continuous, and well established
discontinuance must be held to destroy them. This would be so when
the discontinuance has arisen from accidental causes; and the effect
cannot be less, when it has been intentionally brought about by the
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concurrent will of the family.”—Raja Rajkissen v. Ramjoy, 19 W.R.,
8 (12)=1, C.8,, 186 (195).

The primary sources of Hindu law are (1) the Sruti, (2) the
Smriti, and (3) immemorial customs. The first though of the highest
authority is of very little importance to lawyers. The last again are
of very great importance, as being the rules by which the people are
actually guided in practice, and their value has come to be specially
recognized under the British rule, and authorized records of customs of
various localities have been compiled. They override the Smritis and
their accepted interpretation given by an authoritative commentator,
should these be inconsistent with them. They prove that the
written texts of law are either speculative and never followed in
practice, or obsolete. The Hindu commentators have not, except in a
few instances, devoted much attention to these unrecorded customs and
usages, though they recognize their authority as a source of law.
They have confined their attention to the Smritis alone, which cons-
titute the primary writfen sources of law.

The Sruti and the Smritis are comprehended by the term DZarma-
sdstra which, however, is technically used to designate the Smritis alone,
with a view to mark their importance. Sdsfra imports teacher, and
Dlarma means law or duty, or essential quality of persons or things,
and is derived from the root dZr; to hold, support or maintain; and
Dharma is popularly understood to be the body of rules which have
been laid down for the well-being of a people or of mankind or of the
whole world.

The exact number of the Smritis cannot be stated, many of them:
are not extant, being either lost or unprocurable. From the quota-
tions in the various commentaries you may make a list of the Codes.
Most of them are written in metre, and a few in both prose and metre.
They do not appear to have been written at the same time, nor do
they lay down the selfsame law : and a process of development may
be perceived in them. Thus there is conflict of law as laid down in
the different Codes on various matters.

Conflict of law and commentaries.—Conflict of law, however,
is opposed to the theory of its divine origin, from which perfect
harmony between the different Codes must necessarily be expected.
The conflict between the Smritis, seeming or real, has given rise to
the commentaries or digests that are called Nibandhas. Conflict be-
tween the Sistras, however, is admitted and the mode of reconciling
them is pointed out thus: ¢ When there is a conflict between two
texts of the Sruti or of the Smriti, they are to be presumed to relate to
different cases ; but where a text of the Sruti is opposed to one of the
Smriti, the former must prevail.” (Texts Nos. 10-12.)

8cope of 84stras.—This admission of the existence of conflict of
law, opposed to the theory of its origin, has landed the commentators
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upon a difficulty, which they attempt to get over in the following
way :—The proper object of the Séstras, say they, is to teach of things
that lie beyond the scope of human reason; what men would do or
refrain from doing of their own accord from purely human motives
need not be laid down in the Séstras; accordingly they classify the
precepts laid down in the Séstras thus :—where a precept forbids
men to do what they may do under the natural impulses, it is called a
Nishedka or prohibition : but where a precept enjoins men to do a cer-
tain thing, when no reason could be suggested for doing it, it is called
an Utpatti-vidks or an injunction creating a duty : and a precept re-
garding what men may do, of their own accord, may come within the
purview of the Séstras, if it enjoins that act at a particular time or
place ; such a precept is called a Niyama-vidhi or restrictive injunction :
there is a third kind of vzd/s or injunction called Parisankkyd which
is an injunction in form, but a prohibition in purport, as for instance,—
4 Man shall eat the flesh of the five five-clawed animals,”—which
means that man shall not eat the flesh of the five-clawed animals
.excepting that of the five specified ones: but precepts that do not fall
under any one of the above descriptions are called 4rnuvdda, or sup-
-erfluous rules that need not have been laid down in the Séstras.

Positive law and Séastras.—The commentators do, either
expressly or by necessary implication, hold that the S4stras, in so far
as they deal with positive law, are generally: 4nuvdda or superfluous,
inasmuch as the rules of positive law are deducible from reason, in
.other words, from a consideration of what best conduces to the welfare
.of the community and suits the feelings of the people. They do in
fact draw a distinction between positive law on the one hand, and the
rules of religious or moral obligation on the other.

Thus the author of the Mitdkshari (1, 3, 4,) cites and follows
a text which runs thus :— Practice not that which is legal, but is
abhorred by the world, for it secures not spiritual bliss.” This text
does virtually suggest the maxim Vox populs est vor Dei and maintain
that popular feelings override an express text of law contained in the
Siéstras, taking of course, the term law in the limited sense of lawyers.

Factum valet.—On the very same principle does rest the so-
called doctrine of factum valet quod fieri non debuif, usually though
not correctly, thought to be peculiar to the Bengal School and
enunciated for the first time by the author of the D4yabhiga, the
founder of that school. For, it has been held, and if I may presume
to say so, correctly held by the Privy Council in the case of Wooma
Deyi, 8 C.S., 587, that the doctrine is recognized by the Mitékshard
School also. There appear to be considerable misconception and
difference of opinion as to what was intended to be laid down by the
author of the Dayabhéga in the passage squwanify sgasyUETUTH
~—which means, “ A thing (or the natureof a thing) cannot be altered
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by a hundred texts.” - The rule intended to be laid down may be thus
formulated,—An act or transaction done by a man in the exercise of a
right or power, natural or recognized by law, cannot be undone or in-
validated by reason of there being texts in the Sastras prohibiting such
act or transaction. ’ :

The above passage of the Diyabhfiga, was rendered by Cole-
brooke into,— For, a fact cannot be altered by a hundred texts.”
The founder of the Bengal School holds that an alienation by a father
or a co-heir, of his self-acquired immovable property, or of his
undivided share in joint family property, respectively, is perfectly valid,
even when made without the consent of his sons in the one case, or
of his co-sharers in the other, notwithstanding texts of law requiring
such consent. And in support of this position he sets forth the above
reason. His argument is this :—Ownership consists in the power of
dealing with property according to pleasure ; it cannot but be admit-
ted that the father and the co-heir have ownership, respectively, in
the self-acquired immovable and in the undivided share, and conse-
quently power of alienation : hence, the nature of the thing ownership,
or its incidents such as sale or other alienation, cannot be affected by
a hundred texts prohibiting alienation without consent; such texts
therefore, are to be taken as admonitory but not imperative. Of the
same effect are texts prohibiting gift or other alienation of the whole
of his property by a man having wife and children to support.
Parallel to them are passages forbidding the gift in adoption, of an
only son by a person in the exercise of patria pofestas or parental
property in a child. This is one of the many principles upon which
commentators differentiate between rules of legal, and religious or
moral, obligation, which are blended together in the codes of Hindu
law.

There is no real difference between the two schools, as regards
the tests for distinguishing the rules of legal obligation from those
that are merely preceptive. The Mitakshard rule that a co-heir
cannot alienate his undivided coparcenary interest in joint property
without the consent of his coparceners, -is a necessary logical conse-
quence of the doctrine that co-heirs are joint fenants, and not fenants
wn common as in the Bengal School. Hence the distinction in this
respect does not support the opinion that the doctrine of factum valet
is not recognized by the Mitikshard School to the same extent as in
Bengal. :
g”i.‘lhe following observation of the Lords of the Judicial Com-
mittee on this maxim is instructive and should be carefully read :—
¢ Their Lordships ought to state their concurrence with the learned
Chief Justice in his remarks on the so-called doctrine of factum valet.
That unhappily expressed maxim clearly causes trouble in Indian
courts. Sir M. Westropp is quite right-in pointing- out that.if the
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factum, external act, is void in law, there is no room for the applica-
tion of the maxim. The truth is that the two halves of the maxim
apply to two different departments of life. Many things which ought
not to be done in point of morals or religion are valid in point of
law. But it is nonsensical to apply the whole maxim to the same class
of actions and to say that what ought not to be done in morals stands
good in morals, or what ought not to be done in law stands good in
law.”  8r¢ Balusu v. Sri Balusu, 22 M.S., 423=26 1. A., 113, 144.

Practices to be eschewed in Kali age.—So also Raghunandana
in his treatise on marriage (Udvédha-Tattva) prohibits, contrary to the
Smritis and the earlier commentaries, the intermarriage between
different tribes, and in support of this position cites a passage from
the Aditya-Purfna, which after laying down that certain practices
including intermarriage, though authorized by the S4stras, are not to
be followed in the Kali age, concludes thus—‘“In the beginning of
the Kali age these practices have been prohibited after consideration
by the learned for the protection of the pecple: and a resolusion come
Yo by the virtuous has as muck legal force as a text of the Veda.”
(Text No. 14). .

Thus we see that the rules of the Séstras in so far as they relate
to secular as distinguished from purely spiritual matters, are not in-
flexible, but may be modified or replaced if repugnant to popular feel-
ings, or if in the opinion of thelearned the exigencies of Hindu society
require a change. The Sdstras therefore, do not present any insur-
mountable difficulty in the way of social progress, and Hindus may
reconstitute their society in any way they like without renouncing
their religion.

Whether these practices (Text No. 14) have become illegal by
reason of the said prohibition, is a question which has not as yet been
considered by our courts. In one case the affirmative was assumed,
and an intermarriage was pronounced invalid: Melaram v». Tha-
nooram, 9 W, R. 552.

Purdnas.—The above quotation from the Aditya-Purina shows
that the Purinas also are considered by the later commentators as a
source of law. Jurisprudence, however, does not come within the
scope of the subjects that are, according to the Purénas themselves,
dealt with in them: (Text No. 9). They are voluminous mytho-
logical poems professing to give an account of creation, to narrate
the genealogy of gods, of ancient dynasties and of sacerdotal families,
to describe the different ages of the world, and to delineate stories of
gods, ancient kings and sages; and in doing so they also relate
religious rites and duties. These works are said to have been com-
posed by Vyésa or the celebrated compiler of the Vedas, and are
enumerated in some of the Purdnas to be eighteen in number, But
there are many other works of the same kind, the authorship of .which
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is not attributed to Vyésa, which appear to have been written subse-
quently, and which are on that account styled Upa-Purénas, and are
respectively deemed . supplementary to one or other of the eighteen
Purinas. The Purinas are not considered authoritative so as to
override the Smritis, but are deemed to illustrate the law by the
instances of its application, that are related by them: (Text No. 12).
. With respect to their authority in matters of positive law, Professor
‘Wilson rightly observes that ¢ the Purdnas are not authorities in law;
they may be received in explanation or illustration, but not in proof.”
It should be observed that the doctrine of prohibition in the Kali age,
of certain practices which are authorized by the Smritis, is enunciated
by some of the Upa-Purédnas, and cannot, therefore, be entertained by
our courts, if the Purinas are not authorities in law.

Sources of positive law.—It has already heen indicated that the
Smritis and customs are the sources of the positive or lawyer’s law.
The definition given by Yéjnavalkya,of Cause of Action, implies the
same view: (Text No, 21). For, it is declared, that a Cause of Action
arises when a person wronged in a manner confrary to the Smriti or a
Custom, complains to the King. Manu also appears to support the
same view ; for, he ordains that the King should decide causes of suitors
according to rules founded on local customs and the codes of law :
(Text No. 19). : '

But it has already been observed that certain innovations have
been introduced by the latest commentators of the Mahomedan period,
and are contained in the Upa-Purdnas or minor subsidiary Purénas
which are modern fabrications by Brdhmanical writers. It is on the
authority of these spurious works, that some recent commentators
maintain that certain practices sanctioned or ordained by the Smritis
must not be followed in this Kali age. Some of these practices were
condemned by the Smritis themselves, some are declared by the Mitdk-
shara and other principal commentaries to have ceased to be binding at
present on the ground of the same being abhorred by the people, while
the rest appear to have been opposed to the Brihmanical interests. For
instance, the caste superiority of the Brahmanas depended according to
the Smritis entirely on the study of the sacred literature and on possession
of superior merit, in the absence of which they could not claim to be
better than Sddras. The object which these writers seem to have
in view, was, to secure by these innovations their hereditary superiority
and exclusiveness by preventing mixture with lower castes. But
Purinas cannot override the Smritis which are admittedly superior to the
Purinas‘in authority. In order to obviate this difficulty, these com-
paratively recent commentators cite by the name of Smriti, those
passages of these secondary Purdnas which are fawma-mimifw, that
18, which declare rules of conduct, or in other words, which enjoin’
men to do orabstain from doing anything.

2
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. Accordingly, the Pandits who were appointed to advise the judges
.of the British Indian courts, on points of Hindu law and usage,
misled them by -incorrectly representing these innovations to be as
authoritative as the Smritis.

And Sir William Jones was misled into giving prommenee to
certain passages of an Upa-Puréna on these innovations, by inserting
‘their English version at the end of his translation of Manu’s Code,
which passages were palmed off on him, as Smritis or passages of law,

But it should be observed that the names of Swriti and Purdna
are given to different works; and while dealing with the relative
authority of these works, the Smritis have been pronounced to be
superior to the Purdnas. Hence it is difficult to understand how
some passages of the Purdnas can be called Swrefz.

It has already been observed that even passages of the Smriti,
the origin of which may reasonably be traced to covetousness of the
prlests, or selfishness of any persons, are to be rejected as spurlous and
fraudulent interpolations.

Hence these innovations, in so far as they appear to be dictated
by improper motives of the writers, cannot be regarded to be of any
weight ; far less can they be treated as authority.

As regards the relative authority of Smritis and customs when
they are in conflict, it has already been shown that it is now settled law
that the latter override the former.
~ But Kumirila Swamin and other commentators of the Mimé4nsd
school of philosophy, who were opponents of the Buddhists and
supporters of Brihmanism, and took upon themselves the task of
refuting the peculiar doctrines of Buddhism, felt themselves bound to
maintain the superiority of the Séstras over human institutions, and
were therefore unwilling to accept the authority of customs and
usages that are contrary to the Sastras. Accordingly, those who
reluctantly admitted the binding character of such customs and usages,
did, however, maintain that their authority should be confined only to
the locality or to the caste or the class of persons, where or among whom,
they are found to prevail, that is to say, the authority of the Séstras
should be curtailed only to that extent and no further.

Commentaries.—The Sruti and the Smriti are, theoretically
speaking - the sources of law, But all these are now practically
replaced by the Nibandhas or digests or commentaries that are
accepted as authoritative expos1t10ns of Hindu law in the different
provinces. The commentators profess to interpret the law enunciat-
ed by the Smritis or Codes of Hindu law. A critical reader of the
different commentaries on Hindu law will be impressed with the
idea, that the positions maintained by them respectively, which are
at variance with each other, cannot all be supported by the texts
of the Smuitis, which they profess to interpret, but which appear
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to have been made subservient to their views, by ringing changes
upon the language of the texts, rather than correctly interpreted.
This fiction of interpretation is found in every system of law. A
rule of law is sometimes enlarged in its operation so as to include
a case not covered by its language, or curtailed so as to exclude a
case that falls within its terms: and this is designated rational
interpretation based upon intention. Whenever you have a rule
that is rigid in theory and you wish to get out of its terms, you
ust have recourse to the fiction mentioned above. This mode
of change of law is not peculiar to Hindu law, but is common to
many systems of jurisprudence. The commentaries, however, have
replaced the Smritis; and it is not open to any one to examine whether
a particular position maintained by an authoritative commentary
accepted as such in a locality, is really supported by the Sistras.

Of Hindu and Mahomedan periods.—The commentaries of
the Hindu period appear to have been composed by practical lawyers,
while those that came into existence during the Mahomedan rule, were
written by * Sanskritists without law,”” who seem to be narrow-minded
Brihmanas having no concern with- the administration of justice,
and whose works are more religious and speculative than secular and
practical, and contain many innovations of a retrograde character.
The Mitdkshari and the Diyabhaga, the two commentaries of para-
mount authority giving rise to the two principal schools of Hindu law,
are works of the former description, compiled by persons of advanced
views, who have developed and improved the Hindu law in many
respects. There are many works of the latter description, including
the treatises on adoption, which properly speaking, are not entitled
to any authority as regards the novel rules sought to be introduced by
them, upon the authority of the Upa-Purinas fabricated by Brihma-
nical writers for the benefit of their own class.

Two schools.—The different commentaries have given rise to
the several schools of Hindu law, which are ordinarily said to be
five in number. But properly speaking there are only two principal
schools, namely, the Mitdkshar4 and the Dayabhiga Schools.

The Mitékshara is a running commentary on the Institutes of
Yéjnavalkya, by Vijndnesvara called also Vijnéna-yogin who cites
texts of other sages, and reconciles them where they seem to be
inconsistent with the Institutes of Yéjnavalkya. This concise com-
mentary is universally respected throughout the length and breadth of
India, except in Bengal where it yields to the Diyabhiga, on those
points only in which they differ; but it may be consulted as an
authority even in Bengal, regarding matters on which the Déyabhiga
is silent. The Dayabhiga, however, is not a commentary on any
particular code, but professes to be a digest of all the codes, while 1t
maintains that the first place ought to be given to the code of Manu,
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This commentary, or that portion of it which is now extant, is confined
to the subject of partition or inheritance alone, whereas the Mitikshard
is a commentary on all branches of law in its widest sense, professing
as it does to elucidate the Institutes of Ydjnavalkya. :
The Mitdksharé School may be subdivided into four or five
minor or subordinate schools that differ in some minor matters of
detail, and are severally accepted in the different provinces, where the
Mitékshard is concurrently with some other treatises or with local
customs, accepted as authority, the former yielding to the latter, where-
they differ. '
Schools and Commentaries.—The schools, and the commentaries-
that are respected as authorities respectively, may be stated thus :—
[ Déyabhéga.
Diéyatattva.
4 Déya-krama-sangraha.
Mitéksbara.
Viramitrodaya.
¢ Mitikshar4.
lViramitrodaya.

{Mitékshar{t.

Béngal School .

Benares School

Mithila School Vivida-ratnikara.
, ' Vivéda-chintdmani.
Bombay School
Viramitrodaya.
Mitdkshara.
Smriti-chandrik4.

Mitdksharé,
Vyavahira-mayikha.
% Viramitrodaya.

Madras School

The Punjab Sc The Punjab customs,
compiled in the Riwaz-i-am.

The Viramitrodaya generally follows and maintains the doc-
trines of the Mitikshara. It refutes the contrary doctrines of
the Bengal school meeting the arguments put forward by the
founder of that school and by bis follower Raghunandana the
author of the Déiyatattwa, to support the positions that are
opposed to the Mitdkshard school. In the unchastity case,
Moniram v. Keri, 5 C.8., 776 =7 I.A., 115, the Judicial Committee
held that the Viramitrodaya ¢ may also, like the Mitikshard, be
referred to in Bengal in cases where the Didyabhéga is silent.”

The Schools of Hindu Law are recognized by the later commen-
tators, and they cite the opinion of the founders of other schools

' - Mitékshars.
I may add, ' Viramitrodaya.
hool -
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thus ¢~ (< sais, or tfet wrfewaAr,, and so forth) so say the eastern
fawyers or the southern lawyers. ' o

¢ ‘Works on adoption.—The Dattaka-Miménsi and the Dat-
taka-Chandrikd are two treatises on adoption, which have come:
to be regarded as authority by reason of their being translated
into English at an early period of British rule, and of the
anistaken view of their being works of authoritative commenta-
tors: and it is said that where they differ, the latter is accepted
as an authority in Bengal and in Madras; while the former is
respected in the other schools. But the truth is that the first
purports to be written by a Benares Pundit in the mniddle of the
seventeenth century, and the second appears to be a literary
forgery ; and the innovations introduced by them were nowhere
followed by the people in practice, nor is there any cogent reason
~vhy they should be. :

Dattaka-Chandrikd a literary forgery.—There is great dis-
pute regarding the authorship of the Dattaka-Chandrikd. The
work professes to have been written by Mahidmahopidhyiya
Kuvera. But notwithstanding, Sutherland, the learned trans-
lator, came to the conclusion that it was composed by the author
-of the Smriti-Chandrik4, apparently from a misconception of the
aneaning of the sloka with which the book opens. The styles of
the two works are so different that they cannot be held to have
Dbeen written by the same author. In Bengal, however, there is a
4radition that it was a literary forgery by Raghumani Vidyé-
‘bhishana who was the pundit of Colebrooke. There are only
4wo slokas in the book, composed by the author; the opening
-one misled the learned translator of the work into the opinion
‘mentioned above, and the concluding one which is an acrostic,
supports the Bengal tradition. It runs as follows :—

T— & wfewi qn- vad fitar @ -9 1
a—car efgdn <frai waar—fe o

The tradition furnishes us with an account of the circum-
stances under which the book was written, and the internal
evidence afforded by the book itself lends considerable support
to it. The circumstances under which it was composed may
shortly be stated thus: There was a well-known titular Raja of
‘Bengal, who had adopted ason before ason was born to him.
After his death a dispute arose between the real and the adopted
-gons regarding succession to the estate left by the titular Raja.
The estate left by the Raja was supposed to be a Raj, and one
of the questions raised wus whether the adopted son could take
A share of the Raj; and the other question was whether the adopted
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son could take an equal share with the real legitimate son, regard being
had to the fact that the parties were Kdyasthas of Bengal, who were
taken to be Siidras. Both these questions were to be answered in the
affirmative according to the exposition of law contained in this book,
and the book itself is believed to have been written at the instance of
the party claiming by virtue of adoption.

The Dattaka-Mimansd—also appears to be written on purpose
to invalidate the affiliation of a daughter’s son. It is doubtful whether
it was really written by Nanda Pandita. The biased and forced
arguments advanced by its author in support of the innovations intro-
duced by him, especially in the second Section, give rise to a suspicion
that it is similar to the Dattaka-Chandrika as regards its origin.

There is no cogent reason for regarding these treatises as
authority. But the adventitous circumstance of being translated
into English at a comparatively early period, and the ignorance
of their age, led the judges to treat them as authority. Justice
Knox who is a Sanskrit scholar held that their authority is open
to examination, explanation, criticism, adoption, or rejection
like any scientific treatises on European jurisprudence. But the
Judicial Committee observes that their Lordships cannot concur
with that learned judge, because, ‘“such treatment would not
allow for the effect which long acceptance of written opinions
has upon social customs, and it would probably disturb recognised
law and settled arrangements.” Their Lordships, however,
add,— But, so far as saying that caution is required in accept-
ing their glosses where they deviate from or add to the Smritis,
their Lordships are prepared to concur with the learned judge.”—
Sri Balusu v. Sri Balusu, 26 L.A., 118, 132 = 22 M.S,, 398.

Collector of Madura v. Mootoo Ramalinga.—The following ex-
tract from the judgment of the Privy Council in the case of Collector of
Madura versus Mootoo Ramalinga Sathapathi, 12 M.I.A., 397, throws
considerable light on several points and should be carefully perused :—

“ The remoter sources of the Hindu Law are common to all
the different schools, The process by which those schools have
been developed seems to have been of this kind. Works univer-
sally or very generally received became the subject of subsequent
commentaries, The commentator puts his own gloss on the ancient
text; and his autbority having been received in one and rejected
in another part of India, schools with conflicting doctrines arose.
Thus the Mitdkshard, which is universally accepted by all the
schools except that of Bengal, as of the highest authority, and
which in Bengal is received ulso as of high authority, yielding
only to the Ddyabhdga in those points where they differ, was a
commentary on the Institutes of Y4jnavalkya; and the Diyabhdga
which, wherever it differs from the Mitédkshard, prevails in Bengal,
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and is the foundation of the principal divergences between that
and the other schools, equally adwits and relies on the authority-
of Y4jnavalkya. In like manner there are glosses and commen-
taries upon the Mitdkshard which are received by some of - the
schools that acknowledge the supreme authority of that Treatise,
but are not received by all.” This very point of the widow’s
right to adopt is an instance of the process in question. All the
schools accept as authoritative the text of Vasishta, which says,
¢ Nor let a woman give or accept a son unless with the assent of
her lord.” But the Mithila School apparently takes this to mean
that the assent of the husband must be given at the time of
the adoption, and, therefore, that a widow cannot receive a-
son in adoption, according to the Dattaka form, at all. The:
Bengal School interprets the text as requiring an express per-
mission given by the husband in his lifetime, but capable of
taking effect after his death ; whilst the Mayikha and Kaustubha
Treatises which govern the Mahratta School, explain the text
away by saying, that it applies only to an adoption made in the
husband’s lifetime, and is not to be taken to restrict the widow’s-
ower to do that which the general law prescribes as beneficial to
Eer husband’s soul. Thus upon a careful review of aull these:
writers, it appears, that the difference relates rather to what shall:
be taken to constitute, in cases of necessity, evidence of authority
from the Lusband, than to the authority to adopt being independ-
ent of the husband. :
¢¢ The duty, therefore, of an European Judge who is under
the obligation to administer Hindu Law, is not so much to in-
quire whether a disputed doctrine is fairly deducible from the
earliest authorities, as to ascertain whether it has been received
by the particular school which governed the District with which
. he has to deal, and has there been sanctioned by usage. For,
under the Hindu system of law, clear proof of usage will outweigh
the written text of the law, ¥ * ¥
“The highest European authorities, Mr. Colebrooke, Sir
Thomas Strange and Sir William Macnaghten, all concur in
treating as works of unquestionable authority in the South of
India the Mitikshar4, the Smritichandrika, and the Madhavyam,
the two latter being, as it were, the peculiar Treatises of the
Southern or Dravida School. Again, of the Dattaka-Mimansa
of Nanda Pandita, and the Dattaka-Chandrika of Devanda
Bhatta, two Treatises on the particular subject of adoption, Sir
William Macnaghten says, that they are respected all over India;
~ but that when they differ the doctrine of the latter is adhered
to in Bengal and by the Southern Jurists, while the former is held
to be the infallible guide in the provinces of Mithila and Benares.”
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Non-Hindu view of Hindu Law.—Those that are not inclined
to accept the Hindu idea of a divine origin of laws would have no:
hesitation to allow that they are based upon immemorial customs.
and usages, and call them the unwritten laws of India; and ns:
being the law of the majority of the population these may be
deemed the common law of the coyntry. But the Hindu Law
is not now the territorial law of Hindustan. In Hindu times the
validity of customs was admitted, and the law of inheritance,"
marringe, &c., under the Sinritis was therefore not purely territo--
rial. The Hindus, however, had a complete code of laws, both
adjective and substantive, and the latter was discussed under:
eighteen heads called topics of litigation, which resemble the
actions of the English Common Law. e

Branches of Hindu Law, now in Force,—Under the British
rule the Hindus have been suffered to be governed by their own
law as regards Succession, Inheritance, Marriage, Religious Insti-
tutions, and Caste :—Reg. IV of 1793, Sec. 15. Hindu Law has
therefore become the personal law of the Hindus, .

The Jurisprudence or positive law as dealt with in the Codes of
the Hindu sages appears to be complete and exhaustive, and includes
all branches of law, suitable to the exigencies of Hindu society, and
actually prevalent therein; so that it cannot be said that the Codes
were defective, and left out of consideration any department of law.
And the charge of incompleteness brought forward by Sir Henry
Maine in his Village Communities, in consequence of there being a
singular scarcity of rules relating to tenure of land, and to the mutual
rights of the various classes engaged in its cultivation,—appears to be
erroneous and due to the misconception that the present system of
land tenures which came into existence since the Permanent Settlement:
had always existed here. '

The Hindu Jurisprudence is divided into two parts: the first
deals with adjective law under the name of Vyavahira-Matrik4
meaning literally ¢ mother of litigation,’” and the second deals with -
the sybstantive law, All possible wrongs were at first divided into
eighteen classes, and there were eighteen Forms of Action corre-
sponding to them. Later on, another class was added to obviate
the difficulty created by the earlier classification, similar to that
which gave rise to the Court of Chancery in England, and anotber
Form of Action was recognised corresponding to that class under
the name of Miscellaneous ¢, in which the proceeding com-
menced at the instance of the King, who had to be moved by
parties in cases instituted for their benefit, when these cases could
not come under any one of the eighteen Forms of Action.—See
Introduction to the English translation of the Vivdda-Ratnékara,
pages XVII et seq. v ' :
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English versions of 8anskrit law-books.—Hindu law is lock~
ed up in Sanskrit the most perfect and difficult of the ancient
classical languages: the codes and the commentaries are all-
written in it, to which our lawyers and judges have no access.:
They have, therefore, to acquire the knowledge of Hindu law
from the English versions of the Sanskrit works, the English text-
books on Hindu law, and the reports and the digests of the case-law.

As regards the translations of works on Hindu law, a few
purport to be done by persons who were either almost ignorant of
Sauskrit, or had but a smattering of the same. The Vivida-chinté-
mani purports .to be translated into English from the -original
Sanskrit by a Bengali gentleman who had very little knowledge
of Sanskrit: it was translated into Bengali by a Pandit appointed
by him, and then the Bengali version was done by him into
English. This accounts for the many mistakes that are found in
this work. The author of the English version of the Smriti-
Chandriki also, had only an imperfect knowledge of Sanskrit.

It is remarkable that some persons are affected by a peculiar
weakness which creates a hankering after the false reputation of
being a Sanskrit scholar, which may no doubt be of some advant-
age to a lawyer. It is not difficult for an educated Hindu whose
mother tongue is derived from Sanskrit, to pick up a smattering
of Sanskrit, and to deceive those that are completely ignorant of-
it, by a show of his really second-hand knowledge, and to pass for
a Sanskrit scholar before them; and sometimes such a person is
found to become ultimately so self-deceived as to fancy himself a
master of that language, which in truth he is not. Mistakes arise
not only from the translator’s imperfect acquaintance with the
original, but there are various other causes and circumstances
from which errors and imperfections creep into the English
translation, even when done by genuine Sanskrit Scholars. The
Sanskrit works on law cannot be fully understood even by a
Sanskrit scholar except with the aid of learned Pandits familiar
with the traditional interpretations of them.

Besides, lawyers and judges without Sanskrit, sometimes
misconstrue and misunderstand the meaning of passages of the
English versions, in consequence of their ignorance of the method of
writing and the process of reasoning adopted by the commentators.:
The Full Bench decision in the case of Apdsi v. Rém, 16 B.S., 29,
farnishes an instance of misapprehension of the meaning of a
passage of the Mitdkshard by the majority of the learned judges.

-The division of the English versions into small paragraphs,
made by Colebrooke and other translators, solely for the conven-
ience of reference, misleads the readers to think each of these
paragraphs to correspond to a verse in the original, and to be
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complete in itself, whereas the originals are written in prose,
quoting passages from the Smritis, which are no doubt in verse, in
the majority of instances, and a paragraph may be alink in a
chain of argument extending to more than one paragraph,

Who are governed by Hindu Law ?—The Hindu law applies
to Hindus by birth, that have not openly renounced Hinduism by
adopting any other religious persuasion. Buddhists, Jainas and
Sikhs of India who had been Hindus, continued to be governed
by Hindu Law, notwithstanding their renunciation of the Hindu
religion, as there was. no civil law intimately connected with their
religion : and they are still amenable to Hindulaw. The Hindus
and Buddhists were expressly excluded from the operation of the
Succession Act, the present territorial law on the subject; and
the Sikhs and Jainas appear to have been included under the
term ¢Hindu’ in that Act. Hindu perverts to Islamism are
subject to the Mahomedan law of inheritance which forms part
of their divine law. Some difficulty had been felt about the law
to be applied to Hindu apostates to Christianity, there having
been no territorial law on the subject before the passing of the
Succession Act in 1865 A.D. Hindu Law was applied to those
that followed the customs of the Hindus in other respects.

In the case of Fanindra Deb Raikat (11 C.8., 463) the Judi-
cial Committee have laid down that a family that was not Hindu
by descent and origin, but had gradually adopted Hindu customs,
was not, on that account, to be governed in all matters by Hindu -
Law unless proved to bave been introduced into it as custom s
and held that as the custom of succession upon adoption was not
- shewn to have been so, the party relying upon adoption had no title.

Migration and 8chool of Law.—The Schools of Hindu Law
applying as they do to Hindus of particular localities, may be
called quasi-territorial. Hence it is the primd facie presumption
that a Hindu is governed by the school of law in force in the
locality where he is domiciled. But this presumption may be
rebutted by proof that the family to which he belongs had
migrated from another province in which a different school
prevails ; for, in such a case, the presumption of law is in favour
of the retention by the family, of the law and usage of the
country of its origin. But this presamption again may be rebut-
ted by proving that the family has adopted the law and customs
of the place of its domicile, and then it will be subject to the
School prevailing in that place. (Ram versus Chandra, 20 C.S.,
409; Soorendra wersus M. Heeroomonee, 10 W.R.,, P.C., 35;
Lukkea versus Gunga, W.R., G., 56).

The mode in which the religious ceremonies are performed is.
relied on as the test for determining whether a family proved to have
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migrated from one proviuce to another, adheres to the law of the
former place or has adopted the doctrines prevalent in the place.
of its new domicile. (Rutchputty versus Rajendra, 2 M.I.A.,
102 ; R. Padma wversus B. Dooler, 4 M.I.A., 259; R. Srimuty
versus R. Koond, 4 M.I.A., 292 ; Ram versus Kaminee, 6 W.R., 295),

Statutes on Hindu law.—The Hindu law has to a certain
extent been modified and supplemented, (1) by legislative enact-
ments, and (2) by judicial decisions of the highest tribunals in
England and India.

The Acts relating to Hindus are—Act XXT of 1850, cited as
the lex loci Act, which repeals those provisions of the Hindu and
the Mahomedan laws, that exclude from inheritance persons
professing a religion different from that of the person, succession
to whose estate is in dispute; .

~ Act XV of 1856, which legalizes the re-marriage of Hindu
widows in certain cases, and declares their-rights and disabilities
on re-marriage ;

And Act XXI of 1870 called the Hindu Wills Act and Act
V of 1881 called the Probate and Administration Act, which
extend to Hindu Wills certain provisions of the Succession Act
with some additions and alterations. ,

Case law.—I now come to the most important source of the
present Hindu law, namely, the case-law consisting of the deci-
sions of the Judicial Committee of His Majesty’s Privy Council,
and of the Highest Courts of Justice in this country, These
have practically superseded the Nibandbas or Commentaries.
These decisions immediately affect the parties to suits, but as .
precedents they are binding on the entire community. In apply-
ing the law to particular cases, the judges expressly or by
necessary implication enunciate what the law is: and the view of
the law expressed.and acted upon by them serves as a guide in
similar cases arising subsequently, and is taken to have a binding
force. An expression of opinion on a point of law, not necessary to
be determined for the purpose of deciding the case, though respec-
ted, is not considered to be binding and is called an obiter dictum.

European authorities and judges.—The Hindu law as con~
tained in the Commentaries is silent on many points of detail,
and the judges of .the superior courts have had to supply this
deficiency by laying down rules on such points as they were
called upon to decide. The administration of Hindu law by the
English judges shows forth in a clear light the administrative
capacity, the indomitable energy, the scrupulous care and the
strong common sense of the English nation. They commenced to
administer justice with the aid of Pundits appointed to advise
them on Hindu law. Within a short time the leading treatises
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and a few others were gradually done into English by Sir W,
Jones, Mr. -Colebrooke and Mr. Sutherland. Systematie and
concise treatises on Hindu law were also composed by Sir F.
Macnaghten, Sir T. Strange and Sir William Macnaghten. The
opinion of these learned text-writers is respected as being based
apon considerable research, and consultation with learned pundits.
It cannot but be admitted by an impartial and competent critic
on perusing the reports of cases, that in the majority of instances
the conclusions arrived at by the English judges are perfectly con-
gistent with the law and feelings of the Hindus, But there were
difficulties almost insurmountable by foreigners in the way of a
correct understanding and appreciation of the argumentative works
on a system of ancient law suited to the condition and the feelings
of a people, opposed to their own; especially when they had no
access to the original books, and the principles of the systemn of
reasoning, followed by the Hindu writers. The rules of Hindu law
.on many points seemed to the English lawyers to- be vague and
capable of any interpretation. Where therefore arguments pro
and con seemed to them to be equally balanced on any particular
point of law they would naturally be disposed to adopt a view that
accorded with their own feelings, associations and presumptiones
hominis, but which might be altogether opposed to the Hindu view.

~ In this connection should be read the following observations
made by the Judicial Committee in the case of Runguma wv.
Atcbama, 4 M.LA,, 1 (97) :—¢ At the same time it is quite im-.
possible for us to feel any confidence in our opinion upon a
subject like this, when that opinion is founded upon authorities
to which we have access only through translations, and when the
doctrines themselves, and the reasons by which they are support-.
ed or impugned, are drawn from the religious traditions, ancient
usages, and more modern habits of the Hindus, with wbich we
cannot be familiar.”

The learned writers mentioned above who are called Euro-
pean authorities on Hindu law, are entitled to the gratitude of the
general body of Hindus for having brought to light, as it were,
tbeir law which had been locked up in a dead language, the
knowledge of which was practically the monopoly of the Brahma-
nical hierarchy, who would teach it to none but the members of
the regenerate classes, ' ,

Sanskrit learning.—Although the members of all the re-
generate classes were entitled to learn the Sdstras, yet the
Brihmanas claimed for themselves the exclusive privilege of
teaching them. The regenerate classes other than the Brihmanas
have almost disappearved or become reduced to the position of
Sddras; so that in Bengal if the Brihmanas, a few Rajputs
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claiming to be Kshatriyas, and a section of the Vaidyas claiming
to be a mixed regenerate class, be excepted, the rest of the Hindus
who form the majority follow.the practices prescribed by the
Sistras for Sudras, and most of them are either Sudras or inferior
to. them. The Brihmanas were so jealous of their exlcusive
privilege of Sanskrit learning, that even the Pundits who accept-
ed the appointment of professors in the Government Sanskrit
College of Calcutta, established in 1824 A.D., and who were on
that account eonsidered heterodox by the more orthodox membvers
of their own class, could not.be induced to impart instructions to
students belonging to other than the twice-born castes, so that the
Government was at first compelled to adopt the rule that none but
boys of the regenerate classes could be admitted as students of that-
College. It wasin 1848 A.D., that the Kfyasthas, and later on
other classes of Hindus, obtained the privilege of becoming
students of that College. - It was, however, not so much by the
action of the Government in conferring the privilege on allb
Hindus, of reading in the Sanskrit College, as by the action of
the Calcutta Uriversity in making Sanskrit the compulsory
second language for Hindu students, that Sanskrit learning has
been disseminated amongst Hindas. Previously Sanskrit was
not taught in our English schools, and the result was that the
Hindu students of all classes, educated in those schools, who had
graduated before 1869 A.D., were as a general rule ignorant of
the classical language of their own country, -

- Her Majesty, Defender of Hindu Faith.—The people of the
present day are not aware of the moral thraldom and the reli-
gious disabilities under which -the general body of the Hindus
laboured, and which have been, and are silently and gradually
being, removed by the benign influence of the British rule. It is
indeed a very high privilege conferred by the British Government
on the general body of the Hindus, that they do now enjoy an
easy access to their sacred books which were beyond the reaclr
not only of the ordinary people, but also of the Hindu students of
the former English schools without Sanskrit. Englishmen as well
as the people of this country will perhaps be astonished to hear
that practically the British Government has bestowed on the mass
of the Hindus the privilege of perusing their own religious books
which is expressly denied them by the Brdhmanical legislation
providing severe punishment for Siddras trying to pry into the
sacred literature. And such was the ignorance of the religious
traths taught in the sacred books, that the English-educated
Hindus bad their faith in their religion considerably weakened,
and some of them had recourse to other systems of faith. But with
the revival of Sauskrit learning, there has been a revival of the
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Hindu faith to an extent unknown before. And as it is during
Her Majesty’s prosperous and glorious reign, that this grand
consummation has taken place, Her Majesty may properly be
styled the Defender of the Hindu Faith, The Hindu religion
being moulded on the principles of asceticism, the revival of the
Hindu faith can by no means be politically dangerous, as is
erroneously thought by some persons, :

Tying up of property, and alienation.—The law of an in-
dependent country may be taken to represent the character and
feelings of the people. For instance, the English law is said to
abhor the tying up of property. And regard being had to the
fact that England is a commercial and manufacturing country,
that its people are characterized by prudence and self-reliance,
and that a high tone of morality is generally prevalent amongst
them, the above feature of the English law is required by the
exigencies of English society and is conducive to its welfare.
But the same rule cannot be applied to India, where the state of
things is quite different, and where the tying up of property was
the general rule, and alienation of it could be justified only for
special causes. If we bear in mind that India is an agricultural
and not a commercial nor a manufacturing country, that its
people are more subjective than objective, that the caste of the
Hindus debars them from the freedom of choice in respect of a
calling or occupation, that the father gets his minor sons married,
and that the sons look to the ancestral property for the support
of themselves and of their family, we cannot entertain any
reasonable doubt that the rule of Hindu law which imposes
limitations on the father’s right of alienation of the ancestral
property, except for legal necessity, was the most salutary one.
And what the exigencies of Hindu society require, and whether
it requires a change in the law, are questions most difficult to
golve, And I may say without meaning any offence that the
effect of an exclusive English education has been more or less to
anglicize its Hindu recipients in their ideas and feelings, and to
create a wide gulf between them and the bulk of the Hindu
community who retain their old habits of thought.

The safest principle to follow seems to be that the Hindu
law as it is should in all cases be adhered to, and no change
should be introduced under the pretext of interpreting the same :
the Legislature may be appealed to should any rule of law
require a change. :

It is remarkable that as regards the treatment of debtors
and creditors the Legislature and the Highest Tribunals appear
to be guided to a certain extent by opposite principles. While
the Legislature thinks that in this country the debtors should be
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protected against the creditors, and passes such Acts as the
Chota-Nagpore Encumbered Estates Act, the Oudh Encumbered
-Estates Act, and the Deccan Ryots Relief Act, for the protection
of the debtors, and recognizes the same principle in framing the
‘Bengal Tenancy Act which does not allow the voluntary transfer
of occupancy rights; our courts of justice are changing the
Mitdkshara law by enabling the father’s creditors to seize and sell
the family property, and to deprive the family of its hereditary
source of maintenance.

Development of Hindu Law by our Courts.—As you are re-
quired to read certain chapters of the Mitdkshar4 and the D4ya-
bhéga, I think it my duty to point out to you the principal points
in which there seems to be a divergence between the Commen-
taries and the judicial decisions, They are as follows:

1. That there is no distinction in Bengal between the grand-
parental or ancestral and the father’s self-acquired property as
regards his power of alienation when he has male issue.

: 2. That the Hindus governed by the Diyabhiga School,
and others in respect of their separate property, have the power
of testamentary disposition. .

3. That in Bengal a son has not even the right to mainten-
ance as against his father possessed of ancestral property.

" "4, . That according to' the Mitdkshira School the son’s
interest in the ancestral property is liable for the payment of the
father’s debts if not contracted for an illegal or immoral purpose.

5. The alteration in the order of succession according to
the Déyabhiga and its well-understood traditional interpretation.

6. The curtailment of the rights of females under both the
Schools of law, and especially of those under the Mitdkshara law
by extending the Diyabhéga principles to them.

- 7. The theory that an adopted son is entitled to all the
rights and privileges of a real legitimate son, save and except
those that have been expressly withheld from him.

You will observe that the second and the third propositions
depend upon the first, which again seems to have been arrived at
by a misapplication of the doctrine of factum valet. A careful
perusal of the second chapter of the Diyabhdga will convince
the reader that the father’s estate in ancestral immoveable pro-
perty resembles ¢ the widow’s estate’ with this difference that the
restrictions on the father’s right of alienation except for legal
necessity are imposed upon his estate for the benefit of his male
issue, whereas the limitations on the widow’s estate form the
very substance of its nature, and are imposed upon her not
merely for the benefit of reversioners. If the intention of the
founder of the Bengal School had been to imply that a father is,
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as agninst his mnle issue absolute master of the ancestral real
property, he would not have entered into a long discussion in
order to maintain that on partition of such property, the father
is entitled to a share twice as much as is allotted to each of  his
sous, To argue out at great length that the father on partition
of ancestral property is entitled to a double share, and at- the
same time to declare him the absolute owner of the ancestral
estate, would be like the ravings of a madman, to use a favorite
_ expression of the Hindu commentators. . The misapprehension

appears to have arisen from the extension to ancestral property,
of the doctrine of factum wvalet which relates to the property
acquired by the father himself.

The acute English lawyers that were connected with. the
Supreme Courts, either as judges or as advocates, are responsible
for some of the changes noted above. The Supreme Court had
to deal mostly with the Bengal school, and its decisions were
respected by the Sudder Court that had to administer three
schools of Hindu law, prevalent in the territories within its juris-
diction, in the greater portion of which the DA4yabhéga is
followed. The judges and the pleaders of the latter Court were
more familiar with the Bengal law, and unconsciously extended
the Déyabhéga rules to the Mitikshari cases. And when this
had been done in some cases, and the correctness of the decision
was then called into question, it was held to be too late to re-open
the point : for, Communis error facit jus, ‘ :

. In early times women laboured under great disabilities, the
Mitékshar4 confers on them rights and privileges so as to place
them almost on a par with men. In some respects women are
placed by the founder of the Bengal School in a more favorable
position than what.they occupy under the Mitdkshar4, but it is
fenced in by limitations, The Mitékshard females have been sub-
jected to the Bengal limitations, while the advantageous position
enjoyed by the Bengal females could not be given them. Under
both the schools, however, the law relating to females appears to
have been construed rather against them. It may be that the
Anglo-Hindu lawyers could not conceive the idea thdt in India
which is so backward in material civilization, females could enjoy
privileges that were denied to them in England. ,

The order of succession according to the Bengal School has
also been changed upon the assumption that it is based entirely
upon the pinda theory introduced by the fouunder of the school.
And the theory has been so explained as to render the order of
succession expressly laid down by Jimdtavahana, inconsistent
with the theory attributed to that acute logical writer. Accord-
ing to the present view, a fraternal nephew’s daughter’s son is to
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be preferred to the nephew’s son’s son, a cognate taking in pre-
ference to an agnate of the same degree, although they would
succeed in the reverse order to the estate of the brother and the
nephew, through whom they are related to the propositus: a
somew hat unique development of law, opposed to the very spirit
of Hindu law, and unknown to any other system of Jurisprudence.
It is a doctrine to which no Hindu Pandit versed in Hindu law,
can be found to give his assent.

8tare decisis & Communis error facit jus.—Whilst making
the above observations, I must ask you to specially note that the
law as laid down in the decided cases must be accepted for the
present as settled law, and justice will be administered in the
courts in accordance therewith, so long as they are not upset by
authority. When a particular view of law has been taken in a
series of cases, the judges though convinced of its erroneousness,
think themselves bound to follow it, for otherwise they might
disturb innumerable titles. But having regard to the facts that
the people of this country are extremely conservative and tena-
ciously adbere to their customary law, that they do oftener con-
sult the pundits than lawyers on matters of Hindu law, that
justice is administered by the highest tribunals in a language
strange to the people, and that the case-law is not made accessible
to the people by translating the reports of cases into their langu-
ages, it is doubtful whether the strictest adherence to the maxim
stare decisis is justifiable in all matters. :

In the recent case of Bhagwan Sing v. Bhagwan Sing, the
Lords of the Judicial Committee arereported to have observed :—
¢ For 80 or 90 years there has been a steady current of authority
one way, in all parts of India. It has been decided that the
precepts condemning adoptions such as the one made in this case
are not monitory only, but are positive prohibitions, and their
effect is to make such adoptions wholly void. That has been
settled in such a way and for such a length of time as to make it
incompetent to a Court of Justice to treat the question now as an
open one :>—21 A.S., 412.

In another case their Lordships have declared that Communis
error facit jus is a sound maxim : Jagdish ». Sheo, 28 1.A., 100
(109)=5 W.N., 602.

It is, however, to be regretted that their Lordship did not
consider the question whether these maxims should be followed
in all cases governed by Hindu law, having regard to the peculiar
circumstances and difficulties connected with the administration
by their Lordships, of justice according to that law, as well as to
the fact that some of the principles underlying these maxims
are wanting in this instance. '

3



CHAPTER II.
DEFINITIONS.

ORIGINAL TEXTS.
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1. But the sapinda relationship ceases in the seventh degree
(from the father); the samdnodaka relationsbip, however, ceases
if the descent and the name are unknown.—Manu v. 60,
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2. But the sapinda relationship ceases in the seventh degree
(from the father); the samdnodaka relationship, however, ceases
after the fourteenth ; according to some, it exists if the descent
and the name are remembered : the word gotra is declared to com-
prise these.—Vrihat-Manu cited in the Mitdkshari 2, 5, 6.
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8. The paternal great-grandfather, the paternal grandfather,
the father, the man himself, his brother of the whole blood, his
son and son’s son and son’s son’s son by a woman of the same
tribe: all these participating in undivided ddya or heritage are

ronounced sapindas. Those who participate in divided ddya or
Eeritage, are called sakulyas. Male issue of the body being left;
the property must go to them: on failure of sapindas, the sakulyas ;
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in their default, the preceptor, the pupil, or the priest; in default
of these, the king ; shall take (the property.)—Baudhfyana cited
in the Déyabhdga xi, i, 87. :

The author of the.Diyabhdga takes the word “ ddya” in this
text, to mean pinda or funeral oblation. See D.B., xi, i, 38,
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4. To three must libations of water be made, to three must
pinda or oblations of food be presented; the fourth is the giver of
these offerings : but the fifth has no concern with them. Whoever
is the unremote from (among) sapinda, his property becomes his.
After him the sakulya is the heir, (then) the preceptor or the
pupil.—Manu ix, 186-187.

The third line in the above extract from Manu has been
translated by Colebrooke, thus: ¢« To the nearest sapinda the
inheritance next belongs.” 1 have given the literal rendering
for the purpose of showing the peculiar wording of the line, such
as requires grammatical explanation. The text is cited in the
Mitékshars 2, 3, 3, and Visvesvara Bhatta and Bdlambhatta, the
two commentators of the Mitdkshard, have explained the above
text of Manu, while commenting on that part of the Mitdkshars,
where the same is cited, thus:

“a: afumrg wmy’ afafes: “‘au” afuweatateag “uv a”
afymafufeaw “uv w3q” | g |

“ Whoever is the unremote *’ 4.e., nearest * from (among) the
sapinda, his,” .., the nearest sapinda’s, * property becomes his,”
t.e., the nearest sapinda’s ¢ property.”’—Visvesvara Bhatta.
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The ablative case in the word ¢ from (among) the sapinda,”
is used in the genitive sense, agreeably to (the aphorism of P4nini
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the celebrated grammarian) yarfmer: &c., accordingly the mean-
ing" is,—* whoever is unremote,” i.c., nearest * of the sapinda,
his,” t.e., the sapinda’s < property becomes his,” 4.e., the nearest-
of-the-sapinda’s ¢ property.”—Béalambhatta.

These are merely grammatical comments, but the rule in-
tended to belaid down is what is clearly expressed in Colebrooke’s
lucid translation of the text, given above. The context of the
Mitdkshard, in which the above text of Manu is cited, shows
beyond the shadow of a doubt that the word sapinda in that text
is taken by the Mitdkshar4 in its etymological sense of any rela-
tion near or distant, and that the rule applies to heirs of all
descriptions whether sapindas technically so called, or samdno-
dakas, or sagotras or bandhus. Hence the suggestion made by
some writer that Visvesvara Bhatta and Bélambhatta mean to
indicate by those comments that two persons must be sapindas of
each other, in order that they may inherit from each other,—is
not only fanciful but simply absurd, being founded as it is upon
the erroneous assumption that the word sapinda in the above text
of Manu bears the limited sense of relations within seven degrees
or five degrees,—an assumption contrary to the Mitdkshari itself
which those commentators are elucidating in these passages.

v A O g 9 daEe 9

5. Where the paternal ancestors are worshipped, there the
maternal ancestors also should certainly be worshipped.

¢ | wigwm-yared afnen ufEifEae « agea |

6. But these whose property is undivided, are pronounced
sapindas.—Brahma-Puréna. '

DEFINITIONS.

" 8apinda.—The terin sapinda means one of the same pinda.
The word pinda is used in various senses: it signifies thickness,
mass, corridor of a house, a ball, food, body which is but assimi-
lated food ; and food for departed ancestors, such as a ball composed
of rice, &c., presented to the manes of ancestors at the Sriddha
ceremony.

In the Hindu law books the term has been used in two
different senses: in the one sense, it means a relation connected
through the same body; and in the other, it means a relation
connected through funeral oblations of food. ’
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- According to the Mitdkshard.—In the Mitikshard the term
sapinda is used in the sense of, one of the same body, t.e., a blood
relation.. In this literal sense the term would include all relations
however distant. But this derivative denotation of the term, is
curtailed by a technical limitation; and so it includes relations
within the seventh degree according to the Hindu mode of com-
putation. Then again there is this further restriction that this
term when used without qualification, signifies agnatic relations
only, i.e., the relations of the. same gotra, the relations of a
different gotra being included under the term bandhu in. the
Mitékshar4, : .

- According to the Mitékshars, therefore, the sapindas of a
person are, his six male descendants in. the male -line, six male
ascendants in the male line, and six male descendants in the male
line of each of the six male ascendants,—altogether forty-eight
relations. (See table infra p. 41). , :
- The lawfully wedded wives of these relations as well ag of
the person himself are his sapindas. The sacrament of marriage
is believed to constitute physical unity of persons of the husband
and the wife. S

Computation of degrees.—The Hindu mode of computation
of degrees is the same as that adopted by the canonists and is
different from the English or Civilian mode which is adopted in:
the Succession Act, Sections 21 and 22, and according to which
you are to exclude the propositus, and to count as one degree
each ancestor, and each descendant lineal or collateral down to
the relation whose degrees of distance from the propositus you are
computing. According to the Hindu.or canonist mode which is
also called the classificatory mode, you are tocount the propo-
situs as one degree, and then count his as many ancestors as will
make up the given number, taking each ancestor as one degree,
and then count as many descendants of the propositus himself,
and of each.of the said ancestors, as together with the proposttus
or that ancestor respectively, will make up the given number,
In the above enumeration of the male sapindas according to the
Mitdksharf, you have an instance of relations within seven
degrees ; and in the enumeration given below, of the first class
Dayablédga sapindas, you have an instance of relations within
four degrees. : o

In this connection, I should draw your attention to a
Madras decision (7 M.S., 548), in which it has been held that a
person’s maternal grandfather’s brother’s daughter’s daughter is:
beyond five degrees and therefore eligible for his marriage
according to the Mitdkshard. It is difficult to understand how.
she could be held to be beyond five degrees except according to
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the English mode of computation of degrees. The Hindu judge
who was a party to that decision appears to have been “ a lawyer
without Sanskrit *’ ; otherwise, the error would not have crept
into the judgment, ‘ ' :

According to the Ddyabhdga.—The above definition of
sapinda is not altogether lost sight of, in the DAiyabhiga. But
the author of that treatise explains it to relate to marriage,
mourning, &ec., and not to inheritance. For the purpose of in-
heritance, he takes the word sapinda in the sense of one connec-
ted through the same funeral oblation.

According to the Dédyabhiga as understood by the Full Bench
in the case of Guru Gobinda Shaha Mandal, 5 B.L.R., 15=138
W.R., F.B., 49, the term sapinda includes three classes of rela-
tions.

"The first class includes those relations of a person with whom
that person, when deceased, and after the sapindikarana cere-
mony, partakes of undivided oblations. They are bis three male
descendants in the male line, three male ascendants in the male
line, and three male descendants in the male line, of each of the
three male ascendants: or in other words, the son, grandson and-
greatgrandson ; the father, grandfather and great-grandfather:
the brother, brother’s son and brother’s grandson; the paternal
uncle, his son and grandson ; as well as the paternal granduncle,
his son and grandson ;—altogether fifteen relations. The lawfully .
wedded wives of these relations as well as of the person himself
are his sapindas in this sense. It is worthy of remark that the
Hindus living in joint families could not conceive an idea of
heaven without joint family, the first class sapindas are in fact
the members of the joint family, associated together in heaven
after death. (See table infra p. 40). : .

The second class comprises those relations of a person that
present oblations participated in by that person, when deceased,
bat do not partake of undivided oblations with him. They are
the grandsons, by daugther of the person himself, of his three
paternal ancestors, as well as of the son and grandson of the
person himself and his three paternal ancestors,—altogether
twelve relations. - (See table infra p. 40). '

The third class comprebends the three maternal grandsires,
to whom the deceased was bound to offer oblations, and those
relations that present oblations to them. They are the three
maternal grandfathers, three male descendants of each of them, and
the grandsons by daughter, of the three grandsires and of two
male descendants of each of the three grandsires,—altogether
twenty-one relations. (See table nfra p. 41).

You will yourself be in a position to draw out the list of
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relations falling under each class mentioned above, if you bear in
mind the following propositions in connection with the Pdrvana
Srdddha ceremony, namely : (1) A person is bound to offer funeral
cakes to his three immediate sagofra ancestors male as well as
female, and to his three immmediate maternal male grandsires.
(2) A person after his death, and after the sapindikarana cere-
mony partakes of undivided oblations with his three sagotra male
ancestors with whom he is united by that ceremony. The sapin-
das of a person are (according to the Full Bench) those relations
with whom he partakes of undivided oblations, those who offer
oblations enjoyed by him, those to whom he was bound to present
oblations, as well as those who offer oblations to those to whom
he was bound to present oblations.

In connection with this subject it ought to be particularly
borne in mind that if a person die during the lifetime of one or
two of his three immediate sagotra ancestors, then his sapindi-
karana ceremony which must be performed with three sagotra an-
cestors, is to be performed by uniting him with two or one respec-
tively of his paternal ancestors further removed than three
degrees. Thus, most, if not all, of the sakulyas may come under
the first class of sapindas.

According to all the Sanskrit commentators, the term
sapinda in the' sense of connected through funeral oblations,
includes the first class only: of these also, the three ancestors
only are sapindas in the primary sense, the rest are so in a
secondary sense. And it is extremely doubtful whether the
author of the Diyabhdga intended to apply the term to all, if to
any, of the latter two classes, except in a figurative sense.
Srikrishna the commentator of the Ddyabhdiga and author of the
Déyakrama-sangraha, however, refuses to call them sapindas.

Sakulya.—The term sakulya means one belonging to the
same kula or family, and designates two groups of heirs according
to the Déyabhdga. The first group of sakulyas of a person com-
prise the 4th, 5th and 6th male descendants in the male line of
that person, and of his father, grandfather and great-grand-
father; as well as the 4th, 5th and 6th paternal male ancestors in
the male line, and six male descendants in the male line -of these
ancestors ; altogether thirty-three relations. The term sakulya
therefore includes those male sapindas according to the Mitak-
shar4, that do not fall under the first class Diyabhéiga sapindas
as enumerated above. The term sakulya is not used in the
Mitdkshara for denoting any class of heirs.

Besides the above meaning, the author of the Dayabhiga puts
upon the term sakulya as used in Manu’s Text No. 4, another sense
in which it includes the group of heirs also called samdnodakas.
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.. The following tables will help you in understanding the
sapinda and the sakulya relationship.

The first class Ddyabhdga sapindas. .
GyF,, —8,, —8,,—8,;
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The second class Déyabhdga sapindas.
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The third class Ddéyabhdga sapindas.

Gan
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The Mitikshard sapindas.
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The first group of Sakulyas.
GgFy — 8g3 — Sg9 — Sgy — Sy — 8gg — Sgg

GyFgy — Sg — Sga — Sg3 — Sgy — Sg; — Sgg
GgFis — 814 — 85 — S5 — Sip — Spg — Sy
GgfF —8 —8 —8 —Sp—8Sy—8p

GF —8 —8 — 8 —8; —8; —8

|

F —8 —8 —8 —8 —8; — 84

|

P —8 —8 —8 —8, —Sg — 8

Saménodakas,—The termw samdnodaka includes all agnatic
relations of the same gotra or family, within fourteen degrees
calculated according to the Hindu mode of computation ; that is
to say, thirteen male descendants in the male line, thirteen
similar ascendants, and thirteen similar descendants of each of
these thirteen ascendants, excepting, however, those included
under the terms sapinda and the first group of sakulya. Accord-
ing to some, it comprises all such sagotras or agnatic relations
whose common descent and name are remembered. The mean-
ing of the term samdnodaka is the same as sagotra, in the Mitik-
shard : but in the Ddyabhags, it is limited as mentioned above.

Sagotras.—Two persons are sagotra, or of the same family,
if both of them are descended in the male line from the rishé or
sage after whose name the gofra or family is called, however
distant either of them may be from the common ancestor. Every
Hindu knows the gotra to which he belongs.

The later Brdhmana writers say, that properly speaking
Brdhmanas alone belong to some gotra or other as being descended
from the rishi who is the founder of the gotra or family; but the
three inferior tribes have no gotra of their own. But this theory
seems to be opposed to admitted facts. For Visvimitra, who was
a Kshatriya by birth, and Vasishtha who was not a pure Brahmana
by birth, are admittedly founders of gotras, or ancestors of many
founders of gotras,

Thus a text of Smriti cited by Raghunandana says:—

swEiy-vogre-fagrfawfa-iase |
A - F WY - A - |
Tdut gigeata arfe dnfe a3
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Which uaeans,—“ The sages—Jamadagni, Bharatvéja, Visvé-
mitra, Atri, Gotama, Vasistha, Késyapa, and Agnstya—were pro-
genitors of gotras : those that were descendants of these, are known
to be the gotras.” - o o -

- The fact that persons of different castes have the same gotras,
rather proves that the caste system itself is a later institution or
classification based upon occupations and qualifications,—a theory
supported by many Sanskrit works of authority. =~ =~ =~

The saména-pravaras are descendants in  the male line of
the three paternal ancestors of the founder of a gotram The term is
used in the Déyabhfiga, but not in the Mitdkshard. Raghunandana
cites the explanation given by Méadhava-Achdrya of the term
pravara, thus,—s¥ve ey gR-wave-gin-ae, ot s
Wi ,—which means “ Madhava-Achérya says, that pravara is the
group of sages distinguishing the snge who is the founder of a
gotra.” It seems that two different gotras may have the same
name, and they are distinguished from each other by their
pravaras.

—_——

BANDHTUS.

Bandhu.—The term bandhu is used in the Mitdkshars, and not
in the D4yabhdga, to designate a class of heirs; and according to
the Mitdkshar4, it means and includes, as I have already said, the
bhinna-gotra sapindas or relations belonging to a different family.
The meaning of the term sapinda is explained in the Mitakshard
while commenting on the slokas of Y4jnavalkya’s Institutes, in
which the qualifications of the damsel to be married by a man are
dealt with, It is declared that the intended bride must, amongst
others, be non-sapinda, must not belong to the same goira or
pravara, and must be beyond the fifth and the seventh degree
from the mother and the father respectively.

Meaning of Sapinda in Mitdkshard.-—1n explaining the term
non-sapinda, the Mitdkshard says that the word sapinda means
one connected through the same body, i.e., any blood-relation
however distant. It is observed that the husband and the Patni or
lawfully wedded wife become sapindas to each other in this sense,
because a text of revelation says that the sacrament of marriage
unites them ‘“ bones with bones, flesh with flesh, and skin with
skin,” It is erroneous to say that they become sapindas through
their child; for, if that were so, they should not be sepindas
before childbirth, whereas the true theory is, that they become
sapindas from the moment of their marriage.
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After giving the above exposition, the Mitfksharid says that
wherever the word sapinda is used in that work, it should be
anderstood in the sense of a blood-relation. :

The Mitdkshard then goes on to observe that the qualification
non-sapinda applies to all castes, but the qualification of not
belonging to the same gotra or paravara applies to the regenerate
classes only. © '

Sapinda relationship for Marriage.—1t is next observed that
in explaining the word non-sapinda it has been said that sapinda
relationship means immediate or mediate connection through the
same body, but as such connection may be taken to exist between
all persons, marriage itself would be impossible ; hence, Yéjnaval-
kya has declared that the bride should be ¢ beyond the fifth and
the seventh degree from the mother and the father respectively.”
The Mitékshard adds that sapinda relationship should be taken to
cease beyond those degrees, evidently meaning, for the purpose
of marriage; and then explains the mode of computation of
degrees (which I have already explained), and goes on to observe
that the same mode should be adopted in all cases (of contemplated
marriage).

It should, however, be specially noted that the Mitikshar{
does not say whether or not, the lines of the six and the four
ancestors of the propositus on the paternal and the maternal side
respectively, may pass through males or females or both indiffer-
ently, although it is admitted on all sides that the lines of descent
from those ancestors may pass through males or females or both,
without any distinction. But in illustrating the mode of comput-
ing the degrees, the Mitikshari refers only to the lines of the
father’s and the mother’s male ancestors in the male line. v

Conflicting texts noticed.—The Mitikshar4 then cites a text
of Vasishtha which says: ¢ The fifth or the seventh from the
mother and the father respectively (may be married),””—and a
text of Paithinasi, which says: ¢ (A girl may be taken in marriage,
who is) beyond the third from the mother and the fifth from the
father ; ’—and explains these texts away by saying that they do
not intend to authorize marriage of girls distant by lesser number
of degrees (given in these texts)! than in the above sloka of
Yijnavalkya, but they intend to prohibit the espousal of the girls
of nearer degrees indicated in them, :

Reconciliation unsatisfactory.—The above mode of recon-
ciliation, adopted by the Mitdkshar4 does not appear to be satis<
factory at all, nor is the view put forward by that treatise, respect-
¢d and followed in practice. -The customs and usages relating to
the prohibited degrees for marriage, are so divergent in different
localities, and among different tribes and castes, that it may be
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safely affirmed that as regards marriage, the written texts of law
found in the Smritis and the Commentaries are nowhere followed
in practice. ' :

Conflicting rules on prohibited degrees.—If prohibited de-
grees for marriage be taken, as the standard of sapinda relation-
ship, then it would extend to eight degrees on both the mother’s
and the father’s side, according to Manu: to five and seven de-
grees respectively on the mother’s and the father’s side, according
to Y4jnavalakya; to four and six degrees respectively on the
mother’s and the father’s side, according to Vasishtha ; and to
three and five degrees respectively on the mother’s and the father’s
side, according to Paithinasi; aund to still lower degrees on the
.two sides according to custom prevailing in many places and among
many classes of people.

It should be remarked that as damsels belonging to the same
gotra are separately prohibited to the regenerate tribes for mar-
riage, the sapinda girls on the father’s side, who need be con-
sidered for the purpose of marriage among these tribes, are those
that are cognate to the bridegroom, that is to say, between whom
and the bridegroom females intervene. But as regards the
Yddras who form the majority of Hindus, both the agnate and
cognate sapinda damsels should be taken into consideration in this
connection, for, they only are prohibited to the Siddras.

As regards the regenerate tribes, the only rule of prohibited
degrees for marriage, which seems to be followed in all parts of
India, is, that a damsel of the same gofra with the bridegroom
is not taken in marriage.

Marriage usages, contrary to Sastras.—But it should be
specially noticed that as regards prohibited degrees outside the
gotra, that is to say, girls who are bhinna-gotra sapindas, or rela-
tions belonging to a different family, the usages are most
divergent. We have already seen that the Rishis or lawgivers
propound different rules on the subject. If we now turn to the
actual practice observed by the people, we find that even amongst
the Br4hmanas of Madras there is no bhinna-gotra sapinda rela-
tionship for marriage, at all : because, there they marry even
their father’s sister’s daughter and their mother’s brother’s
daughter. So also among the Chhatris or Rajputs claiming to
be Kshatriyas, domiciled in Bengal and Chhota-Nagpore, very
few cognate girls are eschewed for marriage. The reason
appears to be, that when in a particular locality there are only a
few families belonging to the same caste, so that the observance
of the prohibited degrees as propounded in the Séstras would

*render marriage itself impracticable for want of lawfully eligible
brides, then we find a departure from the Séstras, to a greater
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or lesser extent, according to the exigency. The  prohibited
degrees are not observed also by the Kulin Brahmanas.of Bengal,
whose so-called high position depends only on marriage of girls of
certain fumilies according to the modern and artificial rules of
Kulinism, and who are often found to contract what may be
called incestuous marriages for maintaining their Kulinism by
disregarding the rules propounded by the S4stras, and explained
by Raghunandana whose authority is said to be respected in
Bengal. :

g"l.'he golden rule of prohibited degrees for marriage, to
follow, therefore, in a case where the validity of a marriage is
called into question on the ground of being within prohibited
-degrees, is, to pronounce it valid if found to be celebrated in the
presence, and with the presumed assent, of the relations and caste
people, notwithstanding written texts of law to the contrary,
which must be taken to be recommendatory in character, as
appears from the language of Manu’s text on the subject :—

wefqar v 91 a1g-Teaw v 41 fug:
1 v fee@at grewsife wed

‘Which means,—“ She, who is non-sapinda also (non-sagoira) of
the mother, and non-sagoira also (non-sapinda) of the father, is
commmended for the nuptial rite and holy union among the twice-
born classes.” Similarly., the Mitdkshard expressly says that
many of the qualifications of the bride, ordained by Yé4jnavalkya
are directory only.

Prohibited degrees are not Bandhus for inheritance,—Thus
you see that the prohibited degrees for marriage can by no means
be taken to be bhinna-gotra sapindas or bandhus for the purpose
of inheritance, on account of the following reasons :— .

(1) While explaining sapinda relationship for the purposes
of marriage, the Mitakshard says that wherever in that work the
word sapinda is used, it shall be taken in the sense of one connect-
ed through the same body ; but it does not say that the restric-
tion of sapinda relationship within seven degrees on the father’s
side and five degrees on the mother’s side, which is undoubtedly
laid down by Yéijnavalkya for the purpose of marriage, is to be
understood as applicable for all purposes:

(2) If the intention of the Mitdkshari had been to apply
the said restriction to inheritance and other purposes as well, it
would not have explained the degrees of sapinda relationship
again, while dealing with the Pdrvana Sréddha, and with In--
heritance, by citing the text of Vribat-Manu (Text, No. 2), but
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would have referred to the earlier explanation of it given for
marriage: . . S _

. . (8) The principles upon which marriage is prohibited be-
tween certain relations, are not the same on which inheritance is
based : _ ‘ :

(4) Sapinda relationship for marriage has reference to
female relations of the intended bridegroom, whereas sapinda
relationship for inheritance relates mainly to male relations,
females, as a general rule, being excluded from inheritance : -

(5) The proposition that if A can marry B’s sister, then B
cannot be A’s heir, is not correct ; for, a Bribhmana of Madras can
marry his maternal uncle’s daughter whose brother is expressly
recognised as an heir, and Sddras can marry within the same
gotra, a girl whose brother is a samdnodaka and as such an heir :

(6) Sapinda relationship for marriage not being uniform but
divergent, as shown above, cannot be the basis of a rule of inheri-
tance, which must be invariable, certain and uniform: And,

(7) There is neither authority nor reason for excluding a
bhinna-gotra relation from inheritance when his relationship can
be traced, seeing that the Mitdkshard says that bhinna-gotra
sapindas are included under the term bandhus declared heirs after
sagotras, and that the term sapinda means any relation, and seeing
further that when the estate of a Brihmana goes to his caste-
people in default of bandhus, a very strong presumption arises
against cutting down and confining the meaning of the term to
gome relations only, with a view to exclude others.

Meaning 6f the word Bandhu.—Having regard to the struc-
ture and organisation of Hindu society founded upon the caste
system, it appears that the Hindus bave special reasons for
attachment to even their most distant relations as well as to their
caste people. A well known sloka says :—

wAe? Fed gy g ayfed
THZR J ¢ y-fagfa ¢ wm

‘Which means,—* He, who stands by you, on the occasions of joy
and distress, at a time of famine or of political revolution, and
in the King’s Court as well as in the cremation ground, is your
Béndhava or relation.” v , ,

Thus the agnate sapindas are bandhus or relations par excel-
lence, and in this sense the word has been used in the text of
Vishnu, dealing with inheritance: see original text No. 2 under
Mitskshard Succession. I should tell you that the words bandhu
and bdndhava are both derived from the root bandh=bind, and
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means any relation agnate or cognate. In Manu, Ch. ix, Slokas
159 and 160, the word bandhu has been used in the sense of
sagotra or member of the same gotra: see original text No. 12
under Adoption. In the text of Yéjnavalkya (ii, 185) dealing
with the order of succession, the word bandhu has been used in
the sense of a cognate, the agnates being denoted by the term
gotrajas ; hence, it means cognates in the Mitikshard. But in
many texts of the Smriti the term appears to be used in the sense
of sagotra or in the wider sense of a relation.

Conclusion as to who are Bandhus.—The conclusion, there-
fore, which appears to legitimately follow from the foregoing
considerations, 1s, that the word bandhu in the Mitiksharid means
and includes either all cognate relations without any restriction,
or at any rate, all cognates within seven degrees on both the
father’s as well as on the mother’s side. This view, however, is
opposed to an obiter dictum thrown out for the first time in the
Full Bench case of Umaid Bahadur v. Uday Chand, 6 C.S., 119=
6 C.L.R., 500, and repeated in the case of Babu Lal v. Nanku Ram,
22 C.8,, 339.

Obiter dictum on Bandhus.—It was held by the Full Bench
that a person’s sister’s daughter’s son is his bandhu and heir, but
it is added that his sister’s daughter’s son’s son would not be his
bandhu and heir. The question for consideration by the Full
Bench was whether the sister’s daughter’s son is an heir, but
whether his son also is an heir was not a matter for consideration by
the Court in that case. The word sapinda was erroneously ren-
dered into ¢ Kinsmen connected by funeral oblations of food,” by
Colebrooke in his version of the Mitdkshard. This error was
exposed by two learned oriental scholars, West and Biihler, the
former of whom was an eminent judge, in their valuable Digest
of Hindu law, by giving a translation of portions of the passages
of the Mitdkshara, dealing with marriage, where the meaning of the
term sapinda, and sapinda relationship for marriage, have been
explained. The correct view was adopted in the case of Lallubhas
Bapubhai v. Mankuver Bhai, 2 B.S., 422. The Calcutta Full
Bench in their judgment in the above case followed this Bombay
decision on that point, and then made the following observa-
tion : —

“ The next question for consideration is, whether the defend-
ant in the case that has been referred to.us, stands in such a
relation to Mooktar Bahadur (the propositus ) that they are each
oKther’s s’apindas as defined by the author of Mitikshard in Achéra
Kénda.” . :

Then proceeding to explain what is intended by the above
pnssage, the facts of the case relating to relationship, are referred
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to, and then, the following table is given for illustration, and the
same is elucidated as follows :—
A

¢ A is the common ancestor ; B, his son is
the propositus; C, a daughter of A; D, her
daughter, both dead; E is the son of D, and
has a son F. '

“ Now B and E are sapindas to each other,
but not B and F. Although F is within six
degrees from the common ancestor, yet B, not
being a descendant of the line of the maternal
grandfather, either of F or of his father and
mother, they are not sapindas to each other;
but B being a sapinda of E through his mother, they are sapindas
of each other.”

Dictum inexplicable.—I have not been able to find out any-
thing in the Achdra-Kénda, in support of the above view: in
fact, there is nothing anywhere in the Mitikshard which may
justify the foregoing dictum. On the contrary, B being a rela-
tion on F’s father’s side and being within seven degrees, is a
sapinda of F : the circumstance of two females intervening cannot
make any difference ; for, F is admittedly a sapinda, and E is not
only a sapinda but also heir, of B. Bearing in mind that the
word sapinda means a relation according to the Mitdkshars,
it is difficult to conceive any case in which A is B’s sapinda,
and at the same time B is not A’s sapinda : it seems to be opposed
to common sense. This somewliat anomalous view appears to be
due to the misapprehension of the meaning of the comments
made by Visvesvara Bhatta and Bédlambhatta on the text of
Manu (see supra, Text No. 4), as appears from the later judgment
referred to above.

I shall return to the subject later on, while dealing with the
succession of bandhus, after having treated the subject of mar-
riage, with which the present point has been mixed up.

Village Community, and the above terms.—It may be interest-
ing to enquire into and trace the etymological meaning of some of
the terms, and the probable connection of the same with the
village community system, and with their explanation as given
above. The words sapinda, sakulya, samdénodaka, sagotra and
samdnapravara mean respectively those whose pinda, kulya, udaka,
gotra and pravara, are common. Gotra is derived from go a cow
aud ird to protect, and means that which protects the cow, such
as a pastarage ; Udaka is water or a reservoir of water such as a
well ; Kulya may be derived from kula (similar to Latin colo) to culti-
vate, and means a field or cultivated land ; and pinda means food.

4
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According to the rules laid down by Manu (8, 2387-289) and
Yé4jnavalkya (2, 171-172) relating to the establishment of villages,
there should be a belt of uncultivated land, set apart for pasture,
at least four hundred cubits in breadth, immediately round that
part of a village, where the dwelling houses are situated, separat-
ing it from the cultivated land; and on that side of this belt,
which is contiguous to the fields, hedges should be erected so
high that a camel might not see over them, so that the cattle
might not trespass into the fields.

Assuming that a single family established a new village, and
bearing in mind that a pasturage, and a reservoir of water indis-
pensable in a tropical country, are not divisible according to
Hindu Law, we may take the words sagotra and samdnodaka to
mean all members of the family, holding in comwmon the pastur-
age and the reservoirs of water used for domestic or agricultural
purposes; the word sakulya to signify those members that jointly
carried on cultivation; and the word sapinda to comprise those
that lived in common mess. When a family increased in the
number of its members, they would separate in mess first, and
might still continue to hold in common their kulya or property,
consisting mainly of land, by jointly carrying on the cultivation
and dividing the produce according to their shares; and when
this was felt to be inconvenient, they divided the family land,
continuing, however, to use and occupy jointly the gotra or the
land reserved for grazing the cattle, and the udaka or reservoirs
of water, which remained common to the most distant agnatic
relations. The plain meaning of the texts of Baudh4yana and of
the Brahma-Puréna cited above, lends some support to this view.



CHAPTER III.
MARRIAGE.
ORIGINAL TEXTS.
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" (The Mitdkshar4, however, reads the first line of this text
thus :—srafuT 9 a1 wg-vafuwEr 9 av fug: 1)
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FERTRAWEE PHATHITCIA | AG: 4, €° |

1. She, who is the mother’s non-sapinda also (non-sagotra)
and the father’s non-sagotra also (non-sapinda), is commended
for the nuptial rite and holy union amongst the twice-born
classes.—Manu iii, 5.

(According to the reading of this text, adopted by the Mitédk-
shard it would mean:—She, who is non-sapinda also of the
mother, and non-sapinda also of the father, is gc.)

But sapinda relationship ceases in the seventh degree (from
the mother and the father); and the Samdnodaka relationship
ceases if (common) descent, and name be not known.—Manu
v, 60.

R | @ ®Arai 7GRN W R, B
AZA-TIGATY TAuq feq-wranarg | gy =8, ¢—xe |

2. Let not a damsel be married, who is of the same gotra, of
the same pravara; within the fifth degree on the mother’s side,
or within the seventh on the father’s side.—Vishnu xxiv, 9-10.

R | wfaga-ageat sqwt fems s3iq |
- wT st TR |
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8. Let a man who has finished his studentship, espouse an
auspicious wife who is not defiled by connection with another
man, is agreeable, non-sapinda, younger in age and shorter in
stature, free from disease, has a brother living, is born from a
different gotra and pravara, and is beyond the fifth and the
seventh degree from the mother and the father respectively.—
Yéjnavalkya I, 52-53.

8 | TEHY GRAETEE WEa: fqEawyl | fRaTerorea-atuE e |

4. (A man may espouse a damsel who is) the fifth and the
seventh (in degree{ on the mother’s and the father’s side respec-
tively.—Vasishtha cited in the Mitikshar4 on Yéjnavalkya, I, 53.

Y | WIERAIT TERTY J20: fazwiEa: |
QAT FATAT W FRA-UILT aUT ) AT AR, © |
awy ww ify Yui Fafew fvar |
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5. A damsel within the seventh and the fifth (degree) from
among relations (bandhus—sapindas) on the father’s and the
mother’s side respectively, should not be married, likewise one of
the same gotra, and one of the same pravara. (Nérada xii, 7).
.Those among whom marriage rite takes place within the seventh
and the fifth (degree) respectively, are all with the offspring
become degraded, and reduced to the position of Sddras.—Nérada
cited by Raghunandana.

¢ 1 wERTTNSY wl aTq, 1y Wea: gfoedy ax fize:,
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6. Shall espouse a damsel not belonging to the same gotra,
shall avoid five (degrees) on the mother’s side, and seven on the
father’s; or three (degrees) on the mother’s side, and five on the
father’s.—Paithinasi cited in the Mitdkshard and by Raghunan-
dana. '

o | FfreenAg: wERAE-wfaag: wwT wafa, wweATR-
wai w9, gl fuzwat FEw, sy AT, gyl
aQ wfwey:, agyata witadata, awfaagr, g9 ay-
wfCwr:, TAAMRIGRAT | TTIRAET-GAYI |

7. Damsels connected on the mother’s or the father’s side
shall not be taken in marriage, up to the seventh degree; up to
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the fifth degree, is the opinion of others: all the wives of the
father are mothers, their brothers are maternal uncles, their
daughters are sisters, their daughters are nieces, they too shall
not be married, otherwise they would cause disorder ; this applies
a.]sodto the daughter of the preceptor.—Sumantu cited by Raghu-
nandana,

< | wEAE W% q1 g (A@ARTEN & |
&1 faarg frordtai ftewfeaT @ 91 ) Tewa: |

8.  She, who is not connected by funeral oblations of food
or by libations of water, is fit for marriage among the twice-born
classes, as also she who is distant by three gotras.—Vrihat-Manu
cited by Raghunandana.

& | wrETery yfefadifedfi-aws €d o wurEe guy |
ZHi TwATgeas T wure TzEadt aun ) 3T |

9. Indra! Come by paths that are praised, to this our
sacrifice, accept the offering; well-cooked meat is offered (by us
to thee), which is thy due, as (one’s) maternal uncle’s daughter or
father’s sister’s daughter (is his due). Veda.

e | I AT ARME TI TAWIE U ATYH NG |

o ZaA1Y ARwEY AT EYREN | AAEATE |

10. From the very same common stock are descended thé
enjoyer (husband) and the enjoyed (wife): we marry in the third
or we marry in the fourth (degree).

Y | feuest a¥q st wai CvaErteeY |
HTARTSTANT 3T AT QEfq AW ) A € | €8 |

11. Let a man of thirty years marry an agreeable girl of
twelve years, or a man of thrice eight years, a girl of eight
years; one marrying earlier deviates from duty, (or onme may
marry earlier to prevent failure of religious rite).—Manu ix, 94.

YR | UK CRAH I9 9 Wt T GA |
ATaT 93 far 9q WEY WA Ay ¥ |
wge 7y Tifen g1 wT TR )
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12. If a girl be not given in marriage when she has reached
the twelfth year, her mother and father as well as her elder
brother, these three go to the infernal regions, having seen her
catamenia before marriage. That Brédhmana who being blinded
by vanity espouses such a girl, should not be accosted, and should
not be allowed to sit at a feast in the same line with Bridhmanas,
for, he is deemed the husband of a Sddré wife.—Yama 22-23.

L] | TH-TMEAATG GaY AATq AT qAGH: |
iAW TG AR wAgAg | (AdfEHea-
GPTATENEE |
13. (A man) shall not approach the wife before the appear-
ance of catamenia; approaching, becomes degraded, and incurs

the sin of slaying a Brahmana by reason of wasting the virile
seed.—Asvaldyana cited in the Nirnayasindhu.

8 | fuat faaraet |aT syt T aw |
FAWR: [ENR v@Efaw: 9 0 )
oAy ST SO T |
T AT W T AT GE D AT L, €248 |
14. The father, the paternal grandfather, the brother, a
sakulya or member®of the same family, the mother likewise; in
default of the first (among these) the next in order, if sound in
mind, is to give a damsel in marriage ; not giving, becomes tainted
with the sin of causing miscarriage at each of her courses (before

marriage); in default, however, of the (aforesaid) givers, let the
damsel herself choose a suitable husband.—Y#jnavalkya, i, 63-64.

1y | frar faamel war gt AlaWEt |Er ¥ wge:
yEiwTY wwlam: ve o | famr vs, ge—3e

15. The father, the paternal grandfather, the brother, a
sakulya, the maternal grandfather and the mother: in default of
the first among these the next in order, if sound in mind, is the
giver of a maid in marriage.—Vishnu xxiv, 38-39.

v{ 1 fuar Tarq @9 wgi war qgAy oy |
ATATHET AT GFRT THIGGT |
WIAT WY G we afe awd | |
AGH AARAWTET FYT TP GRAT: | AT AR, R0-Y |
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16. The father himself shall give a girl in marriage, or with
his assent the brother, the maternal grandfather and the
maternal uncle, and a sakulya, a bindhava likewise ; on failure of
all, however, the mother, if she is in sound mind; if she be not in
sound mind, the people of the same caste shall give a damsel in
marriage.—Nérada xii, 20-21.

\Q[ﬁmmﬁ“ﬁﬂﬁftﬂﬁ“ﬁﬁl |
Tt Tfa IEW 1 @ QErEATE ) AT &, ;1

17. A woman is not entitled to independence: her father
protects her in her maidenhood, her husband in her youth, and
her son in her old age.—Manu ix, 3.

e | TRq wi fyar, fwi gfa:, vre aEd
TR NETTHET, T Graval wiag f@an | araae: <y Q|

- 18. A wowman is never entitled to independence: let the
father protect her when maiden, the husband when married, the
son when old, and in their default their kinsmen.—Y4jnavalkya
i, 85. '

Y | wYT T A &7 Awan fae frwn wd
T gefaglw frgmfaat s

19. The bride is anxious for beauty, her mother for wealth,
her father for education, her relations for family honor (in the
bridegroom), and all the rest for a sumptuous feast.

MARRIAGE.

Marriage necessary according to Sédstrds, exceptions.—The
institution of marriage which is the foundation of the peace and
good order of society, is considered as sacred even by those that
view it as a civil contract. According to the Hindu Séstrds it is
more a religious than a secular institution. It is the last of the
ten sacraments or purifying ceremonies. The 8éstrés enjoin men
to marry for the purpose of procreating a son necessary for the
salvation of his soul. According to our Séstrds a man may not
at all enter into the order of householder, or the married life, but
may choose to continue a life-long student when he is desirous of
moksha or liberation from the necessity of transmigration of souls,
or in other words, the necessity of repeated deaths and births,
But you must not mistake for life-long students all bachelors,
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most of whom do not marry, not because they are averse to the
pleasures of marriage, but because they are unwilling to take
upon themselves the responsibilities of conjugal life. These do
not bear the remotest resemblance to the life-long students that
are to lead the austere life of real celibacy.

Marriage in ancient law, and the religious principle.—In
ancient times marriage involved the idea of the transfer of dominion
over the damsel, from the father to the husband. Slavery, or
the proprietory right of man over man, was a recognised institution
among all ancient nations, and it appears to have owed its origin
to the patria potestas or the father’s dominion and unlimited
power over his child. A daughter was an item of property
belonging to her father who could therefore transfer her by sale,
gift or other alienation like any other property, and marriage
consisted in the transfer, in any one of the said wodes, of the
Earental dominion over the bride, to the bridegroom who acquired

y the transaction, the marital dominion over her. Marriage by
capture was also based on the same principle. The condition of
a slave, a wife, and a son or daughter, was similar in ancient law;
and founded on the same principle of absolute dependence on the
one side, and of unlimited power, extending to even that of life
and death, on the other. The earliest and common form of mar-
riage was the sale of the bride for a price paid to the father by
the bridegroom. The father’s choice in the matter is under such
circumstances likely to be influenced more by the amount of the
price offered, than by a consideration of the alliance being bene-
ficial to the daughter. This purely selfish and secular principle
became in course of progress, repugnant to refined feelings, and
the Hindu sages sought to establish the altruistic and religious
principle as the only guide for the father’s selection, by laying
down that the free gift, without any other consideration than her
happiness, of a daughter decked with dress and ornaments, to a
suitable husband to be found out by him, is an imperative religi-
ous duty imposed on the father,—and by condemning the existing
£ra.ctice of marriage by sale in consideration of the sulka or

ride’s price, as being unworthy of persons having a sense of
sEiritual responsibility, and a pretension to purity, whose conduct
should be characterized by higher principles, although that prac-
tice might be allowed to Sddras among whom purity of conduct
could not be expected.

Religious and secular marriages.—Accordingly the Hindu
sages divided marriages into eight kinds for the purpose of distin.
guishing those that are approved on account of there being no im--
proper motive on the part of any person concerned in them and are
therefore declared to be religious, from those that are condemned
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on some ground or other, and are therefore disapproved and pro-
nounced to be irreligious, In the marriage called Brihma, the
father or other guardian of the bride has to make a gift of the
damsel adorned with dress and ornaments to a bachelor versed in
the Brahma or Veda, and of good character, who is to be sought
out and invited by the guardian. In the Daiva marriage the
damsel is given to a person who officiates as a priest in a sacrifice
performed by the father, in lieu of the Dakshina or fee due to the
priest; it is inferior to the Brihwma, because the father derives a
benefit, which being a spiritual one is not deemed reprehensible.
Still inferior is the Arsha arriage in which the bridegroom makes
a present of a pair of kine to the bride’s father, which is accepted
for religious purpose only, otherwise the marriage must be called
Asura described below. Another kind of approved marriage is
called Prijipatya which does not materially differ from the
Brihma, but in which the bridegroom appears to be the suitor
for marriage and he may not be bachelor, and in which the gift is
made with the condition that ¢ you two be partners for secular and
religious duties.” These are the four kinds of marriage, the male
issue of which confers special spiritual benefit on the ancestors.
The four disapproved and censured kinds of marriage are
the Gandharva, the Xsura, the Rikshasa, and the Paisicha. The
Géndharva marriage, which is not disapproved by some sages,
appears to be the union of a man and a woman by their
mutual desire, and to be effected by consummation ; this seems
to be inconsistent with the father’s patria potestas over the
damsel, and it appears to relate either to cases where a damsel
had no guardian, or to cases where consummation by mutual
desire had already taken place, and the law requires that the
father should give his assent to the daughter’s marriage with the
man, The Asura marriage amounted to a sale of the daughter :
the Sulka or the bride’s price was the moving consideration for
the gift by the father, of the daughter in marriage. The
Rékshasa was marriage by forcible capture. The Paisicha wmar-
riage was the most reprehensible as being marriage of a girl by a
man who had committed the crime of ravishing her either when
asleep or when made drunk by administering intoxicating drug.
You must not think that this is an instance in which fraud is
legalized by Hindu law; the real explanation appears to be that
chastity and single-husbandedness were valued most, and so the
Hindu law provided that the ravisher should marry the deflowered
damsel, It appears, therefore, that the Gindharva, the Rékshasa
and the Paisicha marriage were preceded and caused by sexual
intercourse, in the first case with the consent of the girl, in the
second by force, and in the third by fraud. The Asura and the
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Géndbarva seem to resemble respectively the Co-emptio and the
Usus in Roman law which, however, positively forbade the Paisicha
marriage. ‘

The Hindu ideal of marriage is, that it is a holy union for
the performance of religious duties; hence, where the sexual
pleasure is the predominant idea in the mind of a party to it, it
i8 disapproved and is condemned as a secular marriage, as distin-
guished from that in which the religious element prevails. The
custom of marriage of girls before puberty proves that the idea
of sexual pleasure is not associated with the holy nuptial rite of
the Hindus. The legal consequences of the approved and the
condemned marriages, are different ; a wife married in an approved
form becomes a Patn?, but one espoused in the disapproved form
does not become a Patni. According to the Mitdkshard a Pains,
or the lawfully wedded wife, or the indispensable associate for
religion, becomes his sapinda, and may become his heir, and her
busband also may become her heir: whereas a wife who is
married in a disapproved form, and conseqnently does not become
Patni, does not become her husband’s sapinda, and cannot inherit
from ber husband, nor can he inherit from her. ,

It should be remarked that these eight kinds of marriage are
not really eight different forms of marriage, as they are loosely
called ; the formn appears to be the same in all cases except per-
haps in the G4ndbarva and the Réikshasa, namely, the gift and
acceptance of the damsel, coupled with religious rites which are
necessary and more multiplied in the approved ones. This form
of gift and acceptance seems to be observed even by Christians,
among whom it is undoubtedly a survival.

Definition of marriage, and marriage without consent.—
Marriage is defined by Raghunandana to be the acceptance by the
bridegroom, of the bride, constitutiug her his wife. The bride is
not, in one sense, a real party to the marriage which is a transac-
tion between the bridegroom and her guardian, in which she is
the subject of the gift. The expression ¢ bride’s marriage’ issaid
to be a figurative one. The Hindu law vests the girl absolutely
in her parents and guardians by whom the contract of her mar-
riage is made, and her consent or non-consent is not taken into
consideration at all: 21 B.S., 29. According to the sages & man
has to choose a damsel agreeable to himself for his wife, and the
lowest age for his marriage is twenty-four. But contrary to the
Séstris a custom has grown up according to which marriages are
negotiated by the guardians of the bridegrooms and are celebrated
at an earlier age; and excepting in a few instances, the real
parties to the marriage see each other for the first time, when
they are actually passing through the ceremony of wedlock. But
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nevertheless it is an indisputable fact that in the majority of in-
stances Hindu marriages, though thus contracted, do not prove to
‘be unhappy ones. ,

Justification of marriage without consent,—There are many
persons who being dazzled and blinded by the material civiliza-
tion and the political greatness of the European nations, consi-
der their social institutions to be superior to those prevalent
amongst the Hindus whose political degradation is attributed by
them to the assumed inherent inferiority of their social organiza-
tion and also of their religion. Marriage by mutual consent of
grown up men and women is what prevails among the Christian
nations of Europe, and is on that account thought to be the most
civilized and proper form ; whereas the contrary is the rule in
India, which is therefore taken to be a barbarous usage and an
evil of a grave character. The Hindus, however, say that when
you cannot have your mother and father, your brother and sister,
or any other relation, according to your choice, why then should
you have a wife or a husband according to your own choice? If
all other dear and near relations are yours without your choice,
you may as well have a wife or a husband dear to you though
chosen by others ; and this is conclusively proved by what you
find in Hindu society. The alleged superiority again of marriage
by mutual consent, is negatived by the fact of there being so
.many divorces and separations, showing that union by choice is
not the condition of the happiness of married life. As for politi-
cal greatness and degradation, there are pious men who would say
that the height of the political greatness of a nation is often the
measure of the depth of its religious degradation ; for the attain-
ment of worldly prosperity by one nation is frequently accom-
plished at the expense of others, and, therefore, by transgressing
the rules of religion.

Early marriage of Hindu girls, father’s duty.—It is a veli-
gious duty imposed by the Hinda Sistrds upon the father or
other guardian of a damsel, that she should be disposed of in
marriage at a tender age not earlier than the eighth year, but
before the signs of puberty make their appearance. The reason
of the rule appears to be three-fold. The first is,—that marriage
should be contracted from a semnse of religious duty, and not
from a desire of sexual pleasure, and so the immediate gratification
of it is made impossible, The second is,—that by marriage a girl
becomes pot only the partner in life of her husband, but becomes
a member of the joint family to which her husband belongs; and
that, therefore, being admitted into the family at a tender age
when her mind and character are yet unformed, and placed
amidst the associations and peculiarities of the family of her
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husband, she becomes assimilated to it, upon which she is, as it
were, engrafted, in the same way as a member born in it, The
‘third reason is the anxiety felt by the Hindu legislators for secur-
ing the chastity of females, which is the foundation of the
happiness of home, of the belief in the reality of the family tie
and relationship, and of the mutual love and affection of the
relations towards each other based thereon, which are so promi-
nent in Hindu society. The two strongest propensities to which
man in common with the lower animals is subject, are the desire
for food and the desire for offspring. With the first bhe is born,
and the second wanifests itself later on at a certain stage of
development : and marringe of a damsel before that age is strictly
enjoined, so that her mind may be concentrated on her husband
alone as the means for the gratification of that appetite. And it
cannot but be admitted that in the generality of cases the attach-
ment that grows up between the husband and the wife is of the
strongest kind, and the devotion of Hindu wives to their husbands
is unparalleled.

It should, however, be particularly noticed that while the
Hindu sages enjoin the early marringe of females, they do at the
same time, condemn in the strougest terms, the premature con-
summation of the same. (Text No, 13.)

I have already told you that according to modern practice
even the bridegroom is a mere passive agent in marriage. Our
S4stris, however, appear to lay down that he should be a free
agent in this matter, and contract it at a mature age when he is
iln a position to fully understand the responsibilities of conjugal

ife,

Early marriage such as at present prevails in our society is
considered as an evil by many ‘educated’ Hindus. Some con-
demn the early marriage of females on the ground that it may
lead to premature consummation, Others disapprove of early
marriage of the young men that are prosecuting their studies as
students, They do really condemn the modern practice in so far
as it is contrary to the S4strés.

Objections to two rules of marriage, considered.—Exception,
however, is taken to the two rules of the S4stris, the first of
which imposes the duty on the father or other guardian of girls,
of providing them with suitable husbands before puberty; and
the second of which enjoins all men to enter into matrimony.

The objection to the first rule has arisen from the fact that
the observance of the rule entails ruin upon fathers of daughters
in consequence of the heavy expenditure they are compelled to
incur in disposing of their daughters in marriage. A most per-
nicious custom has been growing up in our society according to
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which bridegrooms are becoming marketable things, and extor-
tionate demands are made by their guardians, that are to be
satisfied by the bride’s father in order to bring about the mar-
ringe. The custom owes its origin to the vanity of the Calcutta
people, but it is gradually extending its mischievous influence
over the Muffasil. It is detrimental to the best interests of the:
Hindu community, and directly or remotely it affects every
member of Hindu society, not excepting those that blinded by a
short-sighted policy believe themselves to be gainers. The good
gense of the Hindu community seems to have left them altoge-
ther, as in a matter of such vital importance to their society
they do not exert themselves and make any efforts to put down
the growth of this reprehensible custom.

The objection to the second rule is of a very serious charac-
ter. By the contact with Western civilization the ideas regard-
ing comforts have expanded amongst all classes of people,
¢ educated > or not; the simplicity in the habits of Hindu life
is passing away ; and marriage is almost come to be regarded
as a luxury, its respousibilities having become heavier than before.
To the early and improvident marriages is attributed the want of
self-respect, self-reliance, independence and enterprising spirit,
that, in one sense, characterises the Hindus, and that is thought
to have led to their present political degradation.

The Hindu civilization and the Western civilization are
different in character and somewhat opposed to each other. The
western civilization is directed to the promotion of the happiness
and prosperity in this world, of the people of the different
localities respectively, that constitute different political states.
Whereas Hindu civilization is directed to the attainment of
happiness in the next world in the true sense of the term. For
according to the Christian belief, their next world is not to
commence until doomsday; while according to the Hindu belief,
it commences immediately after death, when the human soul
attains liberation or eternal beatitude, or assumes another
heavenly or earthly body, according to its merits or demerits.
The Hindus are therefore more religious than worldly, Self-
abnegation, self-sacrifice and self-humiliation are necessary for
the attainment of their religious aspiration, and the passiveness,
the mildness, the tenderness and the dependent spirit of the
Hindus, are the effects of their institutions moulded in a way
calculated to subserve that purpose. .

The great question, therefore, relates to the summum bonum
and the mode of its attainment, and the continuance of our
institutions depends upon its solution, or rather upon the belief
in this respect.
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It cannot but be admitted, however, that the rule itself is
required by the law of nature, and non-compliance with it is
attended with illegitimacy and various other vices.

The questions relating to Hindu mamag’ e may be dealt
with under five heads, namely, (1) prohibited degrees for mar-
riage, (2) intermarriage between different castes, (3) guardianship
in marriage and betrothal (4) ceremonies effecting marriage, and

(5) legal consequences of warriage.

PROHIBITED DEGREES.

Principles of Prohibited relationship for marriage.—The
principles on which marriage is probibited are discussed in
Bentham’s Theory of Legislation. The joint family system, which
is a cherished institution of the Hindus, and which is the normal
condition of their society, accounts for the prohibition by the
Hindu sages, of marriage between larger number of relations than
by other systems of jurisprudence. There are strong physiologi-
«cal reasons in support of the rules of Hindu law on this subject ;
and the same social reasons that render it necessary to forbid the
marriage between brothers and sisters, would justify the prohibi-
tion of marriage between relations that may be members of a
joint Hindu family. Those reiations that are called to live to-
gether in the greatest intimacy from their birth, as well as those,
one of whom stands in loco parentis to the other, should not be
allowed to entertain the idea of marrying each other,and an
insurmountable barrier between their nuptial union should be
raised in the form of legal prohibition, so that the belief in the
chastity of young girls, that powerful attraction to marriage,
may be maintained unshaken. The Hindu legislators, however,
are so anxious to secure the foundation of this belief, that they
-ordain it to be an imperative religious duty of the father and the
like relations, to dispose of damsels in marriage before the signs
of puberty make their appearance, so that there might not be the
shadow of a doubt in that respect.

Sages on prohibited degrees.—I have already told you that
the different sages have laid down different rules on the subject
-of prohibited degrees for marriage (p. 45). Most of their texts
are given at the commencement of this chapter. (See Texts
Nos. 1-10). On a perusal of these you will perceive the divergence
between them; Manu prohibits the largest number, while
Pathinasi the smallest. There is another important respect in
which Manu and Sumantu differ from the other sages, namely,
that the former prohibit the same number of degrees on both the
father’s and the mother’s side, whereas the others forbid a larger



63

number on the father’s than on the mother’s side: the former
view appears to be agreeable to popular feelings and in accordance
with the actual practice. Another point deserves special notice,
namely, that the language of Manu’s text clearly shows that the
rule propounded by him is recommendatory in character ; and the
actual usages of marriage, prevalent, in various localities and
among divers tribes, prove the rules propounded by all the sages
to be of that character.

Mitdkshard on prohibited connection for marriage.—1 have
already given you the substance of the comments made by the
Mitikshard upon the texts of Yéijnavalkya on this subject (pp.
43, 44), while discussing the definition of the term Bandhu. But
T think it necessary to give some details in the present connection.
The Mitikshars says that the qualification that the bride should
be non-sapinda applies to all castes, for the sapinda relationship
exists everywhere : but the qualification that she shall not belong
to the same gotra and pravara applies only to the three (regener-
ate) tribes ; although the Kshatriyas and the Vaisyas have no
gotras of their own, and therefore no pravaras, yet (in their case)
the gotras and the pravaras of their priests are to be understood ;
in support of this a text of Asvaldyana is cited, and then the
Mitikshard goes on to say that the status of wife does not arise
(among regenerate tribes) should the bride be a sapinda or samdna-
gotra or samdna-pravara : but thestatus of wife does arise although
she may be diseased or the like, for there is only inconsistency
with perceptible reasons (in the case of the marriage of a damsel
having the other disqualifications mentioned in Yéjnavalkya’s
texts, such as disease.) Then the Mitikshar4 observes that as the
qualification that the bride shall be non-sapinda, i.e., non-relation,
is too wide, according to the meaning of the word sapinda already
explained, namely, a connection through the same body, therefore
Y4ajnavalkya has added,—* beyond the fifth and the seventh from
the mother and the father respectively,”” And then goes on to
explain this passage in the following manner :—

¢ The purport is, that sapinda relationship ceases beyond the
fifth from the mother, i.e., in the mother’s line, and beyond
the seventh from the father,” <.e.,in the father’s line; hence,
although the word sapinda by its etymological import applies to
all relations, yet it is restricted in its signification like the word
pankaja (the derivative meaning of which is “ growing in the
mud,” but which by usage, means a lotus, being a species of its
primary import), &c. ; accordingly the six (ascendants) beginning
with the father are sapindas, as also the six (descendants) begin-
ning with the son, the man himself being the seventh: in the case
also of divergence of the line, the counting shall be made until the
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seventh, including him from whom tlie line diverges (i.e., a colla-
teral within the sixth degree of descent, from an ancestor within
the sixth degree in ascent, is a sapinda); thus is the computation
to be made in all cases (of contemplated marriage). Accordingly,
it is to be understood that the fifth from the mother is she who is
(the fifth) in the line of descent from (any ancestor up to) the fifth
ancestor (and counting such ancestor as one degree)—in the com-
putation, beginning with the mother (and counting. ber and the
propositus as two degrees), of the mother’s father, paternal grand-
father, and the like: similarly, the seventh from the father is she
who is (the seventh) in the line of descent from (any ancestor up
to) the seventh ancestor (and counting such ancestor as one
degree)—in the computation, beginning with the father (and
counting him and the propositus as one degree each), of the
father’s father, and the like: thus in marriage, two sisters, a
sister and a brother, and a fraternal niece and a paternal uncle,
are taken to be two branches by reason of the descent of the two
from a common ancestor (from whom computation of the degrees
is to be made among their descendants).

« As for what is said by Vasistha, namely—¢‘ may marry the
tifth and the seventh from the mother and the father respec-
tively,’—and by Paithinasi, namely, - ¢ beyond the third from the
mother and the fifth from the father;’—these should be taken
to intend the prohibition of the nearer degrees indicated therein
and not to allow the espousal of the nearer degrees expressed in
them; for, thus the conflict between all the Smritis may be
removed.

¢ This again should be understood to be applicable to those
of the same caste. But there is a different rule when the caste
is different; thus Sankba ordains:—¢If there be many sprung
from one (but) of separate soil, (or) of separate birth ; they are,
of one pinda, (but) of separate impurity, and the pinda exists in
three.’—¢ Sprung from one’ means, sprung from the same Brih-
mana or the like father ; ¢of separate soil,” means born of wives
belonging to different castes; ¢ of separate birth,’ means, born
of different wives belonging to the same caste; ¢ they are of one
pinda,’ i.e., sapinda ; < but of separate impurity,’—the separate
impurity will be explained in the Chapter on Impurity ; ¢the
pinda exists in three,” means, sapinda relationship extends to
three degrees only.”

From the foregoing comments of the Mitdkshard it appears
to follow that the six ancestors on the father’s side and four on
the mother’s, may be traced through, males or females, or both ;
for, although the Sanskrit word for degree is purusha which also
means a male, yetit cannot on that account be contended that
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‘the lines must pass through the males only, inasmuch as in eom-
puting the five degrees on the mother’s side, the mother is taken
as one degree or pumsha and I have already told you that the
downward lines from each of the ancestors may pass through
males or females. indifferently. Hence the maternal relations of
the paternal as well as the maternal grandfather, and of the
paternal great-grandfather appear to be prolublted by the above
rule of sapinda relationship for marriage.

Let us now see what the later commentators say on the
subject.

Later commentators on prohlbxted degrees.—The rules re-
garding probibited degrees, extracted from the foregoing texts
of the sages, by Raghunandana in bis Udvhatattva, a treatlse
said to be respected in Bengal, are to be found in Dr. Banerji’s
valuable Tagore Lectures on the subject (pages 60-67). The
same rules are reiterated by Kamalikara Bhatta, the author of the
Nirnaya-sindhu which is said to be an authority in'the Benares
School.

The rules contained in these works may be summarised as
follows :

I. "A man cannot marry a girl of the same gotra or pravara.
This rule is called exogamy. This rule does not apply to the
Stdras who are said to have no gotras of their own ; but it applies
to the Kshatriyas and the Vaisyas, although itis alleged that
neither have they any gotra of their own. The gotras of thesé
three inferior castes are said to be those of the Gurus or precep-
tors or the priests of their ancestors.

II. A man cannot marry a girl who is a cognate relation of
any of the following descriptions:

(a) If she is within the seventh degree in descent from the
father or from any of his six male ancestors in the male line,
uamely, the paternal grandfather and so forth.

{b) If she is within the fifth degree in descent from the
maternal grandfather or from any of his four paterna] ancestors
in the male line.

(¢) [If she is within the seventh degree in descent from the
father’s bandhus or from any of their six ancestors, through whom
the girl is related.

(d) If sheis within the fifth degree in descent from the
mother’s bandhus or from any of their four ancestors, through
whom the girl is related.

III. A man cannot marry certain damsels though there is
no consanguine relatloushlp between them. They are the step-
mother’s sister, her brother’s daughter, and his daughter’s daugh-
ter; the paternal uncle’s wife’s sister, and the wife’s sister’s

5
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daughter, and the preceptor’s daughter. This rule appears to be
of moral obligation only, since it is not respected. Accordingly, it
has been held that a marriage between a Hindu and the daughter
of his wife’s sister is valid : Ragav v. Jaya, 20 M.8., 283.

The second rule is somewhat complicated. The following
diagram will enable you to understand without difficulty, those
that are prohibited by this rule, especially by clauses (c) and (d).
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P is the bridegroom. F, to F, are his seven paternal ances-
tors in the male line; F; to F,, are his father’s five maternal
ancestors in the male line; F\, to F,; are his mother’s five pa-
ternal ancestors in the male line; F\; to F,, are his mother’s
three maternal ancestors in the male line; B, B, and B; are his
father's bandhus ; and B/, B” and B’” are his mother’s bandhus.

The damsels that are prohibited to a man by the second rule
are those that are within the seventh degree in descent from F,
to Fy;, from B, B; and B; and from S, ; and that are within the
ififth gegree in descent from F\, to F,,, from B/, B” and B"”, and

rom S,,

To this rule there is an exception, namely, that a girl, though
within the seventh or fifth degree as above described, may be
taken in marriage if she is removed by three gotras, or in other
words, by two intervening gotras, so that there must be four
different gotras in the line of relationship including those of the
bridegroom and the bride; but according to some, five such gotras
are necessary. This shows that the lines of descent from the
ancestors may pass through females only, who are transferred by
marriage to different gotras.

Observations on the above rules.—Upon a careful study and
consideration of the above rules, the texts from which they are
deduced, and the reasons by which they are supported, the
following observations suggest themselves :—

* 1. The Brdhmanical commentators say, as I have already
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told you, that the Kshatriyas, the Vaisyas and the Sddras have
no gotras of their own, and that the gotras they have, are those of
the preceptors or priests of their ancestors; yet they maintain that
‘the Kshatriyas and the Vaisyas cannot marry within their gotras,
but the Sidras can; although the reason assigned in support of
this distinction, does not appear to be a cogent one.

2, In construing the texts (Nos. 1-7) prohibiting certain
number of degrees on the mother’s and on the father’s side, the
later commentators restrict the counting of the upward degrees
‘to the male line of the paternal male ancestors only, of both the
mother and the father, as in the first and the third line in the
above diagram; although in counting the descendants of each of
‘those ancestors, they admit that the lines of descent may pass
through both males and females indifferently, but no reason is
assigned for drawing this distinction. They then deduce the
prohibition of the relations indicated by the second and the
fourth line of ancestors in the above diagram, by putting a forced
construction on the text (No. 5) of Nirada, which ordains that a
girl within the seventh and the fifth from among the bandhus or
relations on the father’s and the mother’s side respectively, is not
fit for marriage,—by taking the word bandhu in that text in the
limited sense of certain cognafes enumerated in a particular text
AMit. 2, 6, 13) although there cannot be the slightest doubt that
Nérada intended by that text to mean and include all the prohi-
bited degrees both agnates and cognates.

The truth seems to be that the later commentators found
practical difficulty in avoiding all the damsels, coming within the
rule, by counting the upward degrees through both male and
female ancestors without distinction ; so they thought it desirable
that the descendants of the four lines of ancestors given in tke
above diagram should only be prohibited, and accordingly they
put their own peculiar construction upon the texts for supporting
-their foregone conclusion. -

3. That the later commentators count the number of degrees
from the mother and the father respectively, by excluding the

ositus and also the mother as shown in the 1st, the 2nd and
the 3rd line of the diagram, while the Mitdksharé counts from
the propositus by including bim as one degree, and also the
mother as one degree.

4. That the seventh and the fifth descendants of the father’s
and the mother’s bandhus respectively are prohibited; and they
are the ninth and the seventh respectively, from the nearest com-
mon ancestor : but there is no reason for this special rule.

5. That the sixth and the seventh descendants of F, to F,
who are P’s father’s maternal ancestors, are prohibited to P, but
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not to his father through whom they are related to P; or in
other words, those relations of the father are not sapindas to him
for the purpose of marriage, and yet they are sapindas to his
son,—na moustrous proposition sought to be explained by what is
called ¢ the analogy of the frog’s leap” which is® beyond the
comprehension of human beings save the narrow-minded and
speculative Sanskrit writers of the dark age of Mahomedan
India. .

6. That there is noreciprocity ; for, P cannot espouse many
damsels, whose brothers, however, may, according to the above
rule, marry P’s sister, and vice versd. This appears to be opposed
‘to the popular notion according to which, A may marry B’s sister,
if B may marry A’s sister. There is no reason why a larger
number of degrees should be prohibited on the father’s than on
the mother’s side, so far as relationship is concerned: for, the
human body, says the Garbha-Upanishad, consists of six parts, of
which three, namely, bone, sinew and marrow are derived from the
father, and three, nameiy, skin, flesh and blood, from the mother.
' 7. That marriages do, often, take place in contravention of
these rules even among those who would follow the same, by
reason of the ignorance of distant relationship, owing to the
difficulty in tracing out the relationship at the present time when
people induced by the sense of security to life and property,
enjoyed under the British rule, set up permanent dwelling houses
in places distant from their ancestral homes, where they reside
for the practice of any profession or calling, or for service.

These rules not all followed in Tractice.—[ have already told
you that these rules are not  followed in practice. Different
usages prevail among different tribes and in different localities.
There is so much divergence between the sages as well as between
the commentators on this subject, that it would not be safe to
enforce their views as binding rules of conduct. The rule probi-
biting marriage within the same gotra, which appears to be follow-
ed by the Brihmanas in all places, is, however, too extensive, but
it was laid down at a time when there appears to have been a local
union of the families having the same gofra and pravara. When
this rule does not apply to Siddras, there is no reason why it
should apply to the Kshatriyas and the Vaisyas, as these three
tribes stand on the same footing in this .respect, if what the
commentators say be correct. The Bengal Kiyasthas, however,
follow this rule in practice, and do not marry within their gotra,
although they are supposed to be Sidras, by reason of their ob-
servance of some usages prescribed for the latter, - It would seem
reasonable that the legal rule of prohibited degrees for marriage
cannot be different for different castes: hence, it would follow
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that what is valid marriage among the Siddras is also valid even
among the Brihmanas, notwithstanding special rules to the
contrary, which should be treated as Laws of Honour, the viola-
tion of which will not invalidate the marriage, but will simply
lower the position of the transgressor: (see text No. 5). It is
useless to discuss this point at length, as the rules are not followed
in practice, by all. - : v

Custom contrary to Smritis.—In Madras there is a custom
prevailing even among the Bribmanas, of marriage of a man with
his maternal uncle’s and paternal aunt’s daunghter. - There is a
text of the Sruti (text No. 9) in support of this custom, and the
instance of Arjuna’s marriage with Subhadr4, bis maternal uncle’s
daughter, forms an well known precedent, This custom appears
to be observed by Kshatriyas in many places. It prevails among
the families owning impartible Rajesin the Jungle Mahals of West
Bengal, that claim to be Kshatriyas. The reason for this laxity
has already been stated. It should be noticed that for the purpose
of marriage there is no sapinda relationship between cognates,
where or among whom this custom prevails, , :

The practical rule of prohibited degrees—for our courts to
follow, is, as I have already told you (p. 46), to pronounce a marriage
to be valid, which has been- celebrated in the presence, and with
the presumed assent, of the relatives and the caste-people.

" INTERMARRIAGE BETWEEN DIFFERENT CASTES,

The caste system —is the peculiar social organisation of the
Hindus. There being no rational principle upon which the here-
ditary caste system, irrespective of qualifications, could be based,
it is generally represented by comparatively modern writers of the
Brihmanical class who are most interested in maintaining it, to
be a divine institution existing from the beginning of creation.
But the sacred books contain no uniform or consistent account of
its origin : the various accounts of it given by the different works
of ancient Sanskrit literature, you will find, collected together
with considerable research by Dr. Muir in the first volume of his
Sanskrit Texts. - .

In some of the Purdanas, castes are described as coeval with
creation ; while there are others which say that originally there
was but one caste which became multiplied in the Treta or third
age of the world owing to deterioration of men. The Mahébhi-
rata categorically asserts that at first there was no distinction of
classes, but that these have subsequently arisen out of differences
of character and occupation; and that the title of a person to-
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recognition as Brihmana depends not on lieredity, but on posses-
sion of superior merits :—
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% Yudbisthira said, he is ordained to be a Brahmana in whom
are found truthfulness, charity, forgiveness, uprlghtuess, harm-
lessness, austerity and compassion.

“The serpent said, but O Yudhisthira even in Sidras (are
found) truthfulness, charlty, absence of wrath, harmlessaness,
tenderness to living beings and compassion.

“ Yudhisthira replied, If in a Sddra (by birth) the character-
istic (of Brahmanas) exists, and in a twice-born (by birth) the
same does. not exist, then the Stddra (by birth) should not be
(regarded) a Sddra, nor the Bréhmana (by birth) a Brihmana:
he is ordained O Serpent! a Brahmana in whom is observed the
characteristic, and he in whom the same does not exist must be
called a Sddra, &c. ’—Ajagara-parva, ch. 180.

The Bhégavata Purdnn called also Srimat-Bhdigavata assigns
different natural dispositions and qualities to the four castes, and
assumes them to be hereditary, as a general rule, but concludes by
asserting the possession of the dispositions and the qualltles to be
the sole test of the caste of individuals, thus,—

T T e gE qwifse |
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which means,—¢ Whatever (dis Eositions and qualities) have been
described as the distinctive mark indicative of the caste of a man,
if the same are found also in another (i.e., in a person of a
different caste by birth), then he shall be designated by that very
caste (which is indicated by the qualities, and not by the caste of
his descent.)” . : v '
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This view that qualification is the test of caste, is indicated"
in several other passages of this work, one of wkich is as fol-

lows,—
' WR-x-feoaagat =@t 7 wa-aexr 1 g, 8, R0 1

which means,—¢ The three Vedas are not fit to be heard by
fewmales, Sddras, and dvija-bandhus,”’ i.e., male relations of the
twice-born, or in other words, those males that are descended from
the twice-born, but are not themselves so by qualifications. -

There are also many passages in the Smritis, indicating the
possession, by a man, of superior qualities to be necessary for his
being a member of the Brdhmana caste in which he is born, and.
laying down that for certain conduct a Brdhmana shall be reduced -
to the position of Sddras. The converse case of a person of in-
ferior caste being admitted to the superior rank by reason of
endowment of good qualities, appears to be laid down in a few
texts which, however, are interpreted by the commentators to be
applicable to an exceptional case. See Manu x. 64, 65.

Heredity, therefore, is the rule of caste, subject however to
a theoretical exception based upon possession or absence of the:
characteristic qualities. But practically the caste system has
become hereditary and has lost the principle upon which it seems:
to have originally been founded.

Twice-born and Siidras.—The Swritis, which have thrustinto .
prominence, this system, divide men into two large classes, namely,
the Siédras and the Twice-born. 'The study of the sacred literature .
forms the principle of this distinction. They ordain that by birth
all men are alike to Sddras, and the second birth depends on the
study of the sacred liternture. Thus Sankha one of the compilers
of the Dharma-Séstras declares,—

fam: sqxaaTEER-friaTy fruwa: |
, TEZ-AT 7 wrE e warg aqu 0 ,
which means,—¢ Brdhmanas (by birth) are, however, regarded by
the wise to be equal to Sddras until they are born in the Veda (i.e.,
learn the sacred literature), but after that (i.e., this second birth)
they are deemed twice-born.”

Passages to the same effect are found in most of the codes,
according to which the recognition of the title of the Twice-born
to superiority over the Stddras depends upon acquisition of the know-

" ledge of the Vedas. : o

Caste not peacefully established. —The caste system does not:
appear to have been peacefully established, in so far as regarded-
the division of the Twice-born into three castes, namely, Brahmana,
Kshatriya and Vaisya: the Brihmanical pretension to superiority:
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was resented by the Kshatriyas from tlie first, when the Brih-

manas nppear to have been compelled to adwmit into. their class

Visvémitra and his clan who, according to them, had been
Kshatriyas before, The exaggerated story of Parasurima the

Brihmanical hero extirpating ‘the Kshatriya race tbrice seven

times, and the anecdote of R4ma the  Kshatriya prince defeating

that hero, proves ‘the continuation of the antagonism between

the two castes, which is deprecated by Manu (ix, 822) who advised

them to cultivate friendly feeling towards each other, not perhaps

until after the propagation of Buddbism by a Kshatriya prince,

inculcating equality of' men, and so striking- at the root of the

caste system. This compelled the Brihmanas to reduce their

pretensions by promulgating the Téntrikism which was a com-

promise between the Brahmanism or caste, and the’ Buddhism.

By their intéllectual superiority and monopoly of the Sanskrit

literature they have, however, succeeded, by fair means or foul, to
maintain their ascendancy to some extent. What turn the system -
will take, is-yet to be seen, now that the people have been eman-

cipated by the benign British rule, from the religious, moral and

intellectual thraldom under which they used to labour before.

The number of castes.—It is said that -there were originally
four castes, namely, Bradhmana, Kshatriya, Vaisya and Siddra;
but subsequently the various mixed castes have come into exist-
ence by eitlier intermarriage or illicit connection ‘between- them
and their issue in all sorts of combination, so that we find a distinct
caste for each occupation which is said to be itsown. This rather
léads to the conclusion that most of these mixed castes must have
been in existence when the system was introduced, if the occupa-
tions be taken to be the guide. : '

It should, however, be observed that having regard to the-
differences of character and -occupation, the members of every
political society are divisible into four classes corresponding to the
four castes of the Hindus, Those distinguished by intellectuality,
learning and religion are the real leaders of society. Next in-
importance are persons forming the royal class or the warriors on
whom the safety and the very existence of the state depends, and
who are characterized by physical agility, courage, administrative
capacity and intelligence. Then come those concerned .in the
production of wealth by agriculture, trade, and so forth, requiring
intelligence and a lower standard of morality. And lastly, the
labourers serving the preceding classes or practising the mechanical
or similar arts, distinguished by their capacity for physical labour,
and spirit of dependence. The virtues and qualities requisite for
distinction in these occupations, as well as their importance to
society are taken into consideration for fixing the relative rank of
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the four classes; and the common story of their origin is nothing
more than an allegory representing society,and its different classes
of members, as one human body and its limbs respectively. The
fact that there are as many castes as there are occupations proves
the origin of the institution. The explanation of the mixed classes
by supposing them to be the issue of intermarriage appears to be a
play of imagination : where the abstract qualities of any two of
the four tribes, were thought requisite for filling a particular
occupation, persons following that occupation were supposed to be
descended from the offspring of an intermarriage or illicit connec-
tion between a man- of the one tribe and a woman of the other.
Thus the Ambasthas or the members of the physician caste of
Bengal are imagined to be a mixed caste sprung from the issue of
a Bridhmana father and a Vaisya wmother: a physician resembles a
Brahmana in his general culture and learning, and .also a Vaisya
inasmuch as he does in a manner trade with his learning, and so
the class is fancied to be mixed of the said two tribes, the worse
quality being supposed to be derived from the mother and the
better from the father. The number of castes appears to have
increased with the inerease of occupations, in the course of pro-
gress ; for, later writers enumerate many that are not mentioned
in the.earlier works, and they describe the origin of the new castes
according to their fancy. .

It should be here remarked that the Sidras are not now the
lowest class, as is generally supposed ; for,all the mixed castes that
are deemed to be descended from the issue of a superior mother
and an inferior father, are ranked beneath the Siddras. The
latest Sanskrit writers on castes say that pure Sdidras as well as
Kshatriyas and Vaisyas have become extinct. The reason of this
assertion seems to be that these Brahmanical writers do not wish
to have two ather twice-born castes possessed of privileges like
themselves; and as regards Sidras, many castes which they
represent to be mixed ones, appear from their occupations to be-
long to the Sidra tribe ; but the policy pursued by these Brahmanas
for the purpose of maintaining their own superiority to all, appears
to have been to multiply and subdivide castes in such a manner
that each of these, though inferior to the sacerdotal class, may
deem itself superior to some others, so that the vanity of that
caste might be satisfied to some extent, For, although the rank of
the four pure tribes is in the order in which they have been
enumerated, yet it is difficult to ascertain the exact position of
many. of the so-called mixed castes in the order regarding the rela-
tive rank of castes, having regard to the various combinations of
tribes,. which the Brihwmanical imagination gives in describing
their orvigin: thus the sense of humiliation which may be felt by
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a caste at the idea of being inferior to the Brahmana and the like
caste, is compensated by the conceit created by the notion of that
caste itself being superior to others. :

Sages, and Mitdkshard and Ddyabhdga on intermarriage.—
The account of the origin of the mixed castes, as given by Manu
and other sages, shows that there were mnany of them, that sprung
from sexual connection between inferior men and superior women.
But while denling with marriage, the sages lay down that marriage
between persons of the same caste is preferable, and they also.
recognise marringe between a woman of an inferior caste and a
man of a superior caste to be valid ; but they do not say anything
about the marriage Letween an inferior man and a superior woman.
There are, on the contrary, passages in the Smritis, providing
punishment for a man having sexual intercourse with a woman of
a superior class. Thus they do, by implication, prohibit inter-
marringe between a man of an inferior tribe and u woman of a
superior tribe.

The Mitikshard and the Dayabhdga, the two treatises of
paramount authority in the two schools respectively, appear to take
the same view: for, partition of heritage between sons of a man
by his wives of tlie same and the inferior tribes, is dealt with by the
former in Chapter I, Section 8, and by the latter in Chapter IX.
The Mitdkshard also deals with intermarriage in the Achéra
Kénda while dealing with marriage.

It should be noticed, however, that these works take into
consideration only the four original tribes and not the mixed:
castes, while they deal with intermarriage or partition.

It should, however, he observed that these prohibitions ap-
pear to be of moral obligation only ; hence, although marriage of
an inferior man with a superior woman may be disapproved and
condemned still if such a marriage does in fact take place, the
same must be regarded valid as between the parties to-it, and the
issue legitimate. They may be excommunicated, and excluded
from inheritance of their relations, (Diyabhaga, XI, 2, 9) : but as
between themselves the relationship of husband and wife, and of
parent and child must be held legitimate and there must also be
reciprocal heritable right nmong themselves,—there being no
authority for pronouncing the marriage to be invalid, however,
reprehensible the same may be represented to be. .

Prohibition of intermarriage by latest commentators.—The’
latest commentators Raghunandana and Kamaldkara, however,
prohibit intermarriage between the different tribes, upon- the
authority of some passages in the minor Purdnas, enumerating
practices that should be avoided in the Kali age : (See p. 6). But
in this respect they differ from the two lending 'I'rentises and
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the Smritis, which recogunize the luwfuluess of marriage between
a man of a superior tribe and a woman of an inferior tribe. And
their view appears to be adopted by the Calcutta High Court
which held that a marriage of a Dome Brdhmana with a girl of
the Haree caste is invalid, if not sanctioned by local usage:
Melaram v. Thannooram,9 W.R., 552.

Different subdivisions of the same caste.—There is no text
of Hindu law prohibiting an intermarriage of persons belonging
to the different subdivisions of the same tribe or varna. prac-
tice, however, has grown up, and intermarriages between the
different subdivisions of the same tribe do not now take place,
although there is no legal bar to the same, For instance, there is
no connubium between the Birenda, the Rédhiya and the Vaidika
subdivisions of the Bengal Briahmanas, nor between the Bangaja,
the Uttara-Rédhiya, the Bérendra and the Dakshina-Rédhiya
Kéyasthas of Bengal. It is extremely doubtful whether such
practice or custom may be the foundation of a rule of law, such
as will justify a Court of Justice in declaring an intermarriage in
fact to be invalid, when it is not prohibited either by the sages
or by the commentators. In the Madras case of Inderun v.
Ramaswamy, 13 M.I.A., 141 =12 W.R., P.C,, 41, the Privy Council
has upheld an intermarriage between two different subdivisions
of the Stdra tribe. In the case of Narain Dhara,1C.S., 1, there
is one passage in the judgment from which it may be inferred
that a contrary view of the law was taken. In that case the
question was, whether from the fact that a man of the Kaibarta
class and a woman of the Tanti class lived as husband and wife
for a period of twenty years, a marriage in fact could be presumed
to have taken place between them. And it was held that it could
not, inasmuch as the foundation of such a presumption was want-
ing in that case ; for, the parties being members of two different
subdivisions of the Stdra tribe, between whom there is in practice
no intermarriage, the court could not think it a fact likely to have
happened. It wasnotintended to belaid down that an intermarriage
in fact, between different subdivisions of the same tribe is legally
invalid ; nor did that question arise for decision on the facts of that.
case. It has, however, been clearly laid down in the case of Upoma
v. Bholaram, 15 C.8., 708, that such intermarriage is valid.

It should be remarked, however, that what were taken in
those cases to be different subdivisions of the Stdra tribe, are
represented by the latest writers to be mixed castes.

I may mention to you that in the Eastern Districts such as
Sylhet and Tippera, there is a custom of intermarringe between
the Vaidyas and the Kiyasthas, as well as between the Kdyasthas
and the Shahoos. ' '
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Guardianship in marriage.

Hindu law does not contemplate marriage of males in their
infancy, and so there is no rule regarding guardianship in their
marriage. According to Hindu law a.man attains majority after
the completion of the fifteenth year, and this rule is unaffected
by the Majority Act, so far as marriage is concerned ; so a young
man of that age is sui jurisland may be taken to act for himself
as regards-his marriage, R : :

" But the Sdstras enjoin early. marriage of girls, and rules are
laid down relating to Guardianship in their marriage. See Texts
Nos. 14-16, supra, p. 54, S :

On a consideration of the texts of Vishnu, Ydjnavalkya and
Nirada cited above, Raghunandana places the maternal grand-
father and the maternal uncle before the mother. But the
author of the Mitikshar4 has adopted the rule laid down in the
above text of Yajnavalkya, without any such addition, probably
because cognates are not much thought of in that School. It is
worthy of notice that the mother, who'is the nearest natural
guardian, holds the last place in thie. above order, although she
may, after the death of her husband, give away her son in adop-
tion which affects the interests of the boy given, to the same
extent as marriage does those of a girl. There.are some reported
cases showing that a difference does often arise between the mother
and the paternal relations of a girl with respect-to her marriage.

* In a case of dispute before marriage between the paternal and-
the maternal relations for guardianship to dispose of a girl in
marriage, the Court as representing the Sovereign and as such
being the Supreme Guardian, may impose terms upon the rela-
tion having the right, for the benefit of the girl, who should not,
however, be forced into a marriage odious to her: Shridhur v.
Hiralal, 12 B.S., 480. f = -
"~ The above texts, however, appear rather to.impose a moral
duty on the relations in the order they have been enumerated,
enjoining them to provide a suitable match for a girl before her
puberty, than to lay down such a strict rule of priority between
them as might invalidate a marriage that has actually taken place
but not under the superintendence of a relation who, under the
circumstances, is the guardian indicated by the above rule. This
appears to follow from what both Raghunandana and Kamalédkara
say, namely, that if the betrothal of a girl is made by her father
who is of unsound mind, and thereupon a marringe is celebrated
with the usual ceremonies, then the fact of the father’s insanity
cannot render the marriage invalid. ,
This view of the law on this point, has, subject to certain
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salutary exceptions, been taken by Justices Norris and Ghosh ip
the case of Brindaban v. Chundra, 12 C.S., 140, in which the
paternal uncle of a girl impugned the validity of her marriage
celebrated by her mother. Their Lordships lay down the law
thus :—* There can be no doubt that the uncle of the girl bad a
right in preference to the mother, under the Hindu laws, to give
the girl away in marriage, but the mother, the natural guardian,
having given her away, and the marriage having not been procur-
ed by fraud or force, the doctrine of factum valet would apply,
provided, of course, that the marriage was performed with all the
necessary ceremonies.” . ) '

Having regard to the fact that amongst the respectable
Hindus it would be difficult to find a man willing to marry a girl
who has already passed through the ceremonies of marriage with
another man, no marriage should be set aside even in a suit by
the girl’s father, only upon the ground that it took place without
his consent or against his will. For, the sacrament of the mar-
riage rite has the effect of causing the status of wife, unless the
same has been defiled by fraud or force. This view has been
adopted by all the High Courts, and the texts relating to guardian-
ship have been pronounced to be directory and not mandatory :
See Venkata v. Ranga, 14 M.S., 316 ; Ghazi v. Sukru, 19 A.S.,
515; and Mulchand v. Bhudia, 22 B.S,, 812. Accordingly in a
case where the mother of a girl married her in disobedience of the
order of a Civil Court directing her to make over the girl to her
paternal uncle for the purpose of getting her married, it was held
by the Bombay High Court that the principle of factum wvalet
applied : neither the disobedience of the Court’s order, nor the
disregard of the preferable claim of the male relations would
invalidate the marriage : Ba: v. Moti, 22 B.S., 509. But the case
may be different when a second ceremony of marriage with
another man has already taken place at the instance of the proper
guardian, which is possible among low castes, and there is a dispute
between the two husbands ; for, then the Court may take into con-
sideration which of the two marriages is more beneficial to the girl.

Betrothal.—Marriages are preceded by contracts of betrothal
made in more or less solemn form by the guardians of the parties
to them. But these contracts of betrothal are not considered to
be binding or irrevocable, so as to be capable of specific perform-
ance : Gunput v. Rajani, 24 W.R., 207=1 C.S., 74, But damages
may be claimed and awarded for the breach thereof : Purshotam
v. Purshotam, 21 B.S., 23,
: Ceremonies.

I need not enter, in detail, into the numerous ceremonies
that are generally observed in marriage, as most of you are aware
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of them, having passed through the same. But the question that
strikes a luwyer is, What ceremonies are essential for the comple-
tion of marriage? The necessary ceremonies appear to be the
formal gift and acceptance, and the performance of the nuptial
Homa called Kusandikd which is vicariously performed in the case
of the Sddras. It has been held that the Vriddbhi-Sriddha is not
an essential ceremony ; and that if it be proved that the mother
made a gift of the bride, and that the nuptial rites were recited
by the priest, it ought to be presumed that the marriage was good
in law and that all the necessary ceremonies- were performed.
(See Brindabun v. Chundra, 12 C.S., 140). In this case the per-
formance of the ceremony of saptapadi-gamana or walking seven
steps, was not proved. If the performance of some of the cere-
monies usually observed on the oceasion of marriage, be proved, a
presumption should be drawn that the marriage has been duly
.completed : Bat v. Mott, 22 B.S., 509.

It should be observed here that religious ceremonies do not
appear io be performed or deemed necessary in the re-marriage
of women who are either widows, or relinquished, deserted or
released, by their living husbands (Jukn¢ v. Parbati, 19 C.S., 627;
Vira v. Rudra, 8 M.8., 440), prevalent amongst the lower castes in
all parts of India, under the name of shunga or sagai in Bengal,
karao in the North-West, and pat or ndtra in Bombay. These
marriages ave instances of the Gdndharva form, as they take place
by consent of the bride who is presumably a grown up woman,
But some customary secular ceremony is performed, such as
exchange of garland of flowers, or the putting by the man of a
red mark of vermillion on the foreliead of the bride, in the

resence of assembled friends and relations (Bissuram v. Empress,
3 C.L.R., 410); and some ceremony is necessary, otherwise it
would be difficult to distinguish Gdndharva marriage from concu-
binage (3 A.S.,738). The Gandharva marriage does not seem to be
.obsolete, as it was thought in this case. The Madras High Court
has held that in order to constitute a valid marriage in the Gén-
dharva form, nuptial rites are essential : Brinda v. Radha,12 M.S,,
72. But in practice, some secular ceremony only is observed in the
marriages of widows in the Gédndharva form, among lower classes.

Marriage complete without consummation.—According to
Hindu law marriage is a sacrament, and in a religious point of
view, it causes a permanent indissoluble union of the husband
and wife, extending to the next world; and when it has been
golemnized with the essential rites prescribed for matrimony
the status of hiusband and wife arises, and the marriage is com-
plete and binding, although it may not be followed by consumma-
tion at all : Admanistrator v. Ananda, 9 M.S., 466.
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Legal Consequences.

Guardianship.—1'he effect of marriage is to place the wife
under the control of the husband, who is entitled to the custody
of her person when she is minor, even in preference to her father,
(17 C.8., 298). So, when the husband dies and the wife is a
minor, her deceased husband’s relations are entitled to be her
guardian in preference to her paternal velations: (Khudiram v.
Bonwari, 16 C.8., 584). But the husband’s reversionary heir who
is interested in determining her life, should not be appointed the
guardian of her person. .

Maintenance, residence, &c.—Although the conjugal relation
is based upon a contract of either the parties to the marriage or
their guardians, the rights and the duties of the warried couple
do not arise from any implied contract, but are annexed by law
to the connubial relation as its incidents. The wife is bound to
reside with the husband wherever he may choose to live. The
fact of the husband having another wife will not relieve her from
that duty : nothing short of habitual cruelty or ill-treatment* will
justify her to leave her husband’s house and reside elsewhere.
(Sitanath v. S. Haimabati, 24 W.R., 377). The duty which the
Hindu law imposes on a wife to reside’ with her husband, wherever
he may choose to reside, is a legal and not merely mnoral
duty. An ante-nuptial agreement on the part of the husband
‘that he will never be at liberty to remove his wife from her
paternal abode, would defeat that rule of Hindu law, and is in-
valid on that ground, as well as on the ground that it is opposed
to public policy : Tekait v. Basanta, 28 C.8., 751, Obedience and
conjugal fidelity to the husband are duties at all times required
of the wife, who is not absolved from marital obligation by
apostacy (18 C.8., 264).

The husband is bound to mwaintain the wife, to provide a
suitable place for her residence, and to live with her.

In the absence of any breach of conjugal duties, the wife is
entitled to the right of maintenance against the husband person-
ally so long as he is alive, and against his estate after his death.
But if the wife resides in her father’s house against the will of
the husband and without sufficient cause, she cannot claim main-
tenance from her husband.

But when the husband habitually treats the wife with cruelty
and such violence as to create serious apprehension for her personal
safety, she is justified in leaving her husband’s protection and is
entitled to separate maintenance from him. (Matangint v. Jogen-
dra, 19 C.8., 84). :

If either party is guilty of a breach of the marital duties, the
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other party may institute a suit against the former for the
restitution of conjugal rights: Surya v. Kali, 28 C.S., 387.

According to Hindu law as well as to many other’ systems of
law, the husband and wife become one person by marriage.
Many legal consequences are annexed to this theory of unity of
person. Amongst the Hindus this unity is now confined to reli-
gious purposes, and does not generally extend to civil matters.
The wife can hold separate property, she may enter into a con-.
tract with any person and even with her busband, and may suve
and be sued in her own name. But the theory that the wife is
balf the body of her husband, has an important bearing on several
points of Hindu law.

Agreeably to the Penal Code the husband or the wife does
not become guilty of the offence of harbourmg an offender by
screening each other.

Remarriage of women.—The Hindu sages prov1de smgle-
husbandedness as the most approved mode of life for women;
the females that seek religious merit, must not, according to
them, ever think of a second husband But wlnle the Hinda
Jawgivers thrust into prominence the said high ideal of conjugal
duty for women influenced by religious and spiritual aspirations,
they do, at the same time, recognize, under certain circumstances,
remarriage of women that are impelled by inclination.

Even when her first husband is alive, a woman is a.llowed
to remarry, should she be abandoned by her first husband for
adultery or any other cause, or he be not heard of for a certain
period, or adopt a religious order, or be impotent, or become
outcasted., Thus Nirada (xii, 97) and Parasara (iv., 27) say :—

7% " gAlAE WA W ufaw vay |
sgQqy Aot ufaa fadtad o

which means,—¢ Another husband is ordained for women in
five calamities, namely, if the husband be unbeard of, or be dead,
or adopt a religious order, or be impotent, or become outcasted.”
The usage of remarriage of women during the lifetime of their
first husband is found to be observed by some low castes, amongst
whom the first marriage is dissolved- either by a decision of the
caste Punchayet, or by the husband’s.chhar chithi or letter of
release granted to the wife, who may then contract sagai or
mik7a, marriage with another man: Jukni v. Empress, 19 C.S.;
627. . :
Widows.—The Smritis appear to provide three alternative
conditions for widows, namely: (1) sutfeeism or concremation
with the deceased husband’s body, (2) life of asceticism; or (3)
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remarriage, The first has been abolished by British legislation.
The ascetic life is the alternative adopted by the females of
respectable castes, so that amongst them remarriage of women
came to be regarded as illegal, although it has all along prevailed
among the lowest castes. It did accordingly become necessary
to pass the Act XV of 1856 for legalizing the remarriage of
Hindu widows belonging to the higher castes, among whom it
had become, and still is, obsolete, This statute should properly
be called after the name of the late Pandit Iswara Chandra
Vidyasigara to whom it owed its origin and who framed its
provisions, s

Justification of rule against widow marriage.—The Hindu
sages recommend that the widows should live a life of austerities,
and they disapprove of remarriage of women. This recommen-
dation has been adopted as a rule of conduct by the women of
the higher castes, and the rule is justified on the following
grounds: (1) Women as constituted by nature, can control and
repress the sexual propensity, but men cannot; (2) the number
of women is larger than men; (38) there are, no doubt, young
widows in Hindu society, but there are not old maids, such as there
are in European society ; (4) the Hindu system is characterized
by justice and equity to women who are all once married, and
they must blame their ill-luck but not society should they lose
their husband ; (5) the boasted liberty of widows in European
society in this respect, is accompanied by grave injustice to other
females who are on that account compelled to live as lifelong
spinsters, whose compulsory single condition moves not the vain
philanthropists weeping for Hindu widows; (6) remarriage of
women undermines the foundation of female chastity, which
is the sine qua non of the bond, peace and happiness of home;
(7) the utility of the institution should be tested by the good
secured to the whole society, for the well-being and welfare of
which, individual interests are often sacrificed.

Polygamy.—The Hindu law permits a man to have more
wives than one at the same time, although it recommends mono-
gamy as the best form of conjugal life. This recommendation
has practically been adopted by the Hindus, and monogamy is
the general rule, though there are solitary instances of polygamy.
I'here are varions reasons for and against polygamy which is
sought to be interdicted by legislation deemed by some as the
panacea for all evils in India. The Hindu institutions are found-
ed on the requirements of the diversified human nature and con-
dition, and ought not to be lightly interfered with, at the instance
of persons distinguished by egotistic sentimentalism and spirit
of intolerance. It is far better that those men of property, that

6
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are impelled by inclination, should take the responsibility of
openly having several wives than that they should secretly
contract a8 many left-handed marriages as they please. The
modern legal distinction between public and private character
lends only an external whitewash to the social structure of modern
times. As to feelings of women, evidence is not wanting that
there are females enjoying the liberty conferred on them by
Western civilization, who would rather have a half or a quarter
of a husband than none at all.



CHAPTER IV.
ADOPTION.
ORIGINAL TEXTS.
| A ¥ § AGuE-fafa-mA - o My g e,
TR v, gwaT fumaw:, TH 91 SwAt 9@ g T AU W |
sfa: |

1. A Brihmana on being born becomes a debtor in three
obligations ; to the Rishis (who are propounders of the sacred
books) for studentship (to peruse the same); to the gods, for
sacrifices; to the ancestors, for progeny: he is free from the
debts, who has son, who has performed sacrifices, and who has
studied the Vedas.—Revelation.

] | FRAfasEwE: gt mémﬁrfaﬂm, T WNﬁmuﬁrgr wiar-
faot W | 7 Raw TF TUq WO a1,  fy @wATy
y=ui | 4 @ g g WA I GGG Wy | g
ufenfime T4 wiEw et mdg v WY At S
HIIAHd TxEfmeey W ufarRarg, < wiag g
A5 T WA, fawaw fe @7 sgww wfq ) afeiey ofe-
¥ whE Sada wgdw e @y e | afas: |

2. A son sprung from the virile seed and the uterine blood
is an effect whereof the mother and the father are the cause;
the mother and the father are, therefore, competent to give, sell,
or disown him ; but an only son should neither be given nor
aceepted; for, he is intended for continuing the lineage of the
ancestors ; but a_woman should neither give nor accept a son
without the permission of the husband. One desirous of adopt-
ing a son should after having invited his relations, informed the
king, and performed in the dwelling-house the Vydhriti-Homa,
take one whose kinsmen are not unknown or one who is a near
kinsman, But if a doubt arises (as to the caste), then the
adopted son whose kinsmen are unknown, should be set apart
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like a Sddra; for, it is well-known that by one many are saved.
If after he has been adopted an aurasa or real legitimate son be
born, then the Dattaka shall obtain a fourth share.~—~Vasishtha.

v et ywiveE aww: gfrge: |
[N FAAEE SATIA AT |
R TEw-IAH TEAY g @/ |
wT: FYRTET AGHE-GAT A/ |
wRaTat watwt 9 ww: s ga |
Tgm-atar faan U d @ gt Iway w9q |
Aaw avnat famta: afaw: @ @6 w7 )
AT @4 TWT AN (4 AETE: |
IqEI WY A%, Srgulast 93q gty FreEe: ARSI

8. The aurasa or real legitimate son is one begotten (by
the man himself) on the lawfully wedded wife: equal to him is
the appointed daughter’s son : the Kshetraja or appointed wife’s
son is one begotten on a wife by a kinsman or any other (ap-
pointed toraise issue): the Giudbhaja or adulterous wife’s son
is a son secretly begotten on a wife: the Kénina or damsel’s
son is a son born of an unmarried daughter, and deemed the son
of his maternal grandfather: the Paunarbhava or twice-married
woman’s son is one born of a twice-married woman, whether her
~ first marriage was consummated or not: the Dattaka son is a son
whom the mother or the father gives in adoption: the Krita or
purchased son is one who is sold (for adoption) by the mother
and the father : the Kritrima or son made is one who is adopted
by the man himself : the Svayandatta or self-given son is one who
gives himself : the Sahoddhaja or pregnant bride’s son is one who-
is in the womb of his mother when she is married: and the
Apaviddha or deserted sonis one who is abandoned (by his
parents) and adopted as a son.—Ydjnavalkya 2, 128. :

g | @&t fuan a1 g@rat 99 wiz: g2y wwiw
- wgw NEETw, @ KAt =@ ga |
guY vgElq ¥ gu-aw fqewd |
T TAgaE @ faRaw w1 A, el
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4. A son equal in caste and affectionately disposed whom his
mother or father (or both) give with water at a time of calamity,
is known as the Dattrima (=Dattaka) son. A son equal in caste,
competent to discriminate between merit and demerit, and endaed
with filial virtues, who is adopted (by the man himself), is known -
as the Kritrima son.—Manu ix, 168-169.

4| wIAdg wwap geanfatalu: @
fugtesfrm3at-a@g agq saaa: |
fuar o=@ wag vy 9q A&t §@ |
R wig @nafa wrRaay TwlE |
wERTAT gFT A et fia
azfe yfaq sTitfa momg oo fe &
TTY! TET: JAT AN 74T A |
qq wrgaga N a1 IEA SqEH ) "l |

5. By a sonless person only, should always a substitute
of a son be anxiously made, for the sake of funeral oblations,
libations of water, and obsequial rite. If the father sees the face
of a living son after birth, he transfers the debts to him, and
attaing immortality. As soon as a son is born the father becomes
absolved from the debts to ancestors; on that day he acquires
purity, since the son saves from the infernal regions. Many sons
are to be secured, if even one may go to Gya, or celebrate the
horse-sacrifice or dedicate a Nila bull.—Atri.

¢ | R fANEw w3q TR s |
I WY WS AN ALY |
waf et | @5 Rrwatw FNEa |
T T¥T TAT Wt qaitEar: |
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6. But in particular places the religious merit is endless,
it is inexbhaustible in a Sriddha at Gayi, and in death and the
like at Prayiga (or concourse of the Ganges and the Jumna.)
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All those sages sing and proclaim the following verse,—¢ Many
gons should be secured, possessed of good character and endowed
with virtue: if amongst them all, even one goes to Gya, and if
having arrived at Gya perform the Sriddha, the ancestors being
saved by the same attain the highest state.””—Usanas.
o) wiwlu faw & 1raTg ¥g-NTE: |
wat @t Fr@fa o @ a-gnar wiwta )
TEYT-ICS: TAT FARNSOY 791 78 |
TS FrIRET N 0 TAA IFEAG | TEWEE |
7. All the ancestors apprehending fear of the infernal
regions are desirous that that son who will go to Gya will become
our saviour. Many sons should be secured if even one may go to

Gya, perform the horse-sacrifice or dedicate the Nila bull.—
Vrihaspati.

S| T IS TA1 TYART AG; 79 |
T3 FTARY N a1 gEe SqEAq | fufaa:
8, This is almost the same as the second verse of Vrihaspati.
& | wIsw g waT aIgw agw T9@E: |
- frEeafRTRAATAERANT ¥ | FRFAARCGTAGIN |

9. By a sonless person, should any description of son be
anxiously made, for the sake of funeral oblations, libations of
water, and obsequial rite, as well as for the celebrity of name.—
Cited in the Dattaka-miménsi as a text of Manu.

Y° | Ru¥ wig anafa swaag awla |
frat gy WA YRS NFAT GG |
=t gfat Mar ag=w wantswtts s7q ) afew: |

10. If the father sees the face of the living son on birth,
he transfers the debt to the son, and attains immortality. It has
been revealed that endless are the heavenly regions for those
having male issue, but there is no heavenly region for a sonless
man.—Vasishtha.

| Mwfex® anfagd wg-zfom: ga
Mefenagn: fw) Fufs ga QU @7, & | Qer |
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11, - The adopted son is not to take away (with him when he
is passing from the family of his birth to that of adoption), the
Gotra and the Riktha of the progenitor: the Pinda is follower of
the Gotra and the Riktha, the Swadh4 (or spiritual food) goes away
absolutely from the giver.—Manu ix, 142. :

Gotra is generally rendered into family, but it means here,
¢ the status of being the son:” Riktha means wealth, but it
meaus here property to which the right of the male issue arises
by birth, or to which the right of the boy has already arisen.

Sir William Jones, however, translated the first line of this
text thus,— A given son must never claim the family and estate
of his natural father,” and this version has been accepted by the
translators of Sanskrit works on law, in which this text is cited.
But this version is inaccurate and misleading.

R | T TRA T WOE TA QAR AG: |
T WY JREARE TG FIEL-TTHAT: |
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12. The self-existent Manu has declared twelve sons of men:
of these six become members of the Gotra and coparceners, and six
become members of the Gotra but not coparceners. The aurasa or
true legitimate son, the appointed wife’s son, the Dattaka, the
Kritrima or son made, the secretly begotten son of the wife, and
the deserted son—these six become coparceners and members of the
Gotra: the maiden daughter’s son, the pregnant bride’s son, the
purchased son, likewise the twice-married woman’s son, the self-
given son, and the son by a Siudra wife,—these six become members
of the Gotra but not coparceners.—Manu, 9, 158-160.

ADOPTION.

Sons in ancient law.—The usage of adoption is the survival of
an archaic institution based upon the principle of slavery, where-
by a man might be the subject of dominion or proprietory right,
and might be bought and sold, or given and accepted, or relin-
quished, like the lower animals. The above text of Vasishtha
shows that children were absolutely under the power of the father
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who could give, sell or disown them. The patria potestas of the
Roman law in its earlier stage furnishes us with a true conception
of the father’s unlimited power over children in primitive society.
Marriage in ancient law, consisted in transfer of the father’s
dominion over the damsel to the husband. Lifelong subjection
was the condition of women who were under the dominion of
either the father or the husband or their relations. Male children,
however, became sut juris on the death of the father and the like
paternal ancestors.

A careful consideration of the descriptions of the twelve
kinds  of sons will give an idea of the primitive conception of
family relationship. The aurasa or a son begotten by a man on
his own wife is what is now understood by the term son. But
the Kshetraja or appointed wife’s son was a son begotten on one
man’s wife by another man who was appointed by the husband or
his kinsmen for that purpose. This resembles the usage of
levirate prevalent among the Jews (see the Bible, Book of Ruth,
and Deuteronomy xxv, 5-8.) The son so produced became the
son of the woman’s husband. So also was a son whom a wife
secretly brought forth by adultery, this son called Giidhhaja
became the son of the woman’s husband. A son born of an
unmarried daughter became the son of the maternal grandfather.
The pervading principle appears to have been that a wife and a
maiden daughter belonged respectively to the husband and the
father, and a son born of them belonged to their owner in the
same way as a calf produced by a cow becomes the property of the
owner of that cow. So was the putrikd-putra or ason of an
appointed daughter who was given in marriage to the bridegroom,
with the condition that the son born of her would belong to ber
father, the marriage in such a case did not operate as a transfer
of dominion over the damsel, from the father to the husband.
Similarly the child in the womb of the pregnant bride was
transferred by marriage to the bridegroom. The son of a twice-
married woman is now deemed aurasa or real legitimate son, but
he is separately enumerated, as remarriage of women was dis-
approved by the sages. A man became the father of these seven
descriptions of child by the operation of ancient law., It should
be observed here that although the Smritis purport to give the
aboveﬁzlassiﬁcation of sons, it must necessarily include daughters
as well.

Then come the five descriptions of sons by adoption, viz.,
the Dattaka and the Krita are sons given or sold respectively
by their parents to a man who takes the boy for affiliating bim
as a son, The Kritrima and the Svayandatta are the sons made
and self-given, they are destitute of parents and therefore sus juris
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and free to dispose of themselves, they become the sons of the
adopter with their own consent, the difference between them being
that in the case of the Kritrima or son made the offer comes from
the adopter, while in the. case of the self-given son the offer is
made by him. An apaviddha or deserted son is one who'is
abandoned or disowned by his parents and is adopted by a person
as his son ; this is like the appropriation by the finder of a thing
without an owner. .

The above description of the divers kinds of sons recognized
in ancient times, discloses that sexual relation was very loose,
and chastity of women was not valued. The relation of husband
and wife, of father and son, and of master and slave, appears
to have involved the idea of absolute power on the one hand, and
abject subjection on the other, or of the one being the property
of the other. Procreation by the father was not a necessary
element in the conception of sonship. :

The hankering after sons, proved by the recognition of the
different kinds of sons, appears to have owed its origin to the
exigencies of primitive society composed of families governed
by patriarchal chiefs. In the unsettled state of tribal Govern-
ment in early times, the number of male members capable of
bearing arms was of special importance; and the same cause
that enhanced the value of sons operated to lower the position
of women as well as of men labouring under bodily disability
or infirmity such as blindness.

Doctrine of spiritual benefit—The Hindu society appears
to have been civilized by means of religious influence. India
is the land of religion, where all conceivable systems of theologi-
cal doctrines arose and are still prevalent, ranging from poly-
theism to monotheism and from Sénkhya atheism to Vedantik
pantheism. It has no place in the political history of the world,
but holds the most prominent position in its intellectual and
religious history.

It is erroneous to suppose that the law of adoption owed its
origin to the doctrine of spiritual benefit conferred by sons. You
cannot associate the sacred name of religion with practices based
upon immorality and looseness of sexual relation: there is no
system of religion known, that countenances an institution partly
founded on adultery, seduction and lust. The Hindu religion
which is moulded on asceticism, is least likely to sanction the
immoral usages relating to several descriptions of sons recognized
by ancient society. As regards ancestor-worship upon which the
erroneous view is founded, its ritual shows that that ceremony is
performed not so much for the purpose of conferring any benefits on
the ancestors, as for the purpose of receiving benefits from them.
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On the contrary, the doctrine of spiritual benefit seems to
have been invoked for the purpose of discouraging the institution
of subsidiary sons. The Hindu sages who are the propounders of
the Smritis or Codes of Hindu law, appear to have introduced
the doctrine of spiritual benefit derived from male issue, with the
view of suppressing the laxity of marriage union, the looseness of
sexual morality, the institution of subsidiary sons, and the
improper exercise of patria potestas. They endeavoured to impart
a sacred character to marriage, to impress the importance of female
chastity, to discourage the immoral usages of affiliation, and to
ameliorate the condition of sons and wives over whom the pater
Jfamilias had absolute dominion extending to the power of life and
death. :
If you carefully read the passages of the Smritis, extolling
the importance of sons in a spiritnal point of view, you will find
that they relate primarily to the real legitimate sons, and not to
the secondary sons. In fact the sages divide sons into primary
and secondary, with a view to mark the superiority of the Aurasa
or real legitimate son. They also divide the sons into two or
three groups to show their relative rank: the real legitimate son
and the appointed daughter’s son are declared to hold the highest
position in a spiritual point of view; to the sons by adoption is
assigned a middle rank; while the sons by operation of law,
owing their origin to adultery, unchastity and looseness of sexual
relation, are condemned and pronounced to be useless in a spiritual
point of view,

Law of adoption simple.—The law of adoption, as propounded
in the Smritis and explained in the Mitékshar4, the Diyabhiga
and similar commentaries respected by the different schools, is
very simple. But many useless and arbitrary innovations were,
for the first time, introduced by Nanda Pandit in his treatise on
adoption, entitled the Dattaka-Mimninsi, composed some time
after his Vaijayanti a Commentary on the Institutes of Vishnu,
which was completed in Sambat 1679=1623 A.D., or a little over
a century and a quarter before the establishment of British rule in
India. There is no cogent reason why the position of a Legislator
should be accorded to Nanda Pandita a mere Sanskritist without
law, who had nothing whatever to do with the then government of
the country, and the novel rules unfairly deduced by him from a
few texts unnoticed by, if not unknown to, all the authoritative
commentators most of whom appear to have compiled their works
under the auspices of reigning Hindu kings—should be inflicted
upon the Hindus as binding rules of conduct. The adventitious.
circumstance of the work being translated into English at an
“early period mainly contributed to the notion that it was an
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aunthoritative work on adoption, respected all over India; and this
erroneous view originating with the learned' translator who
assumed it to be an ancient work, has been often repeated
without question, though there is abundant evidence in the
reports of cases and records of customs that its peculiar doctrines
are not respected in most places. The character of the work
has only recently been judicially considered by a Full Bench of
the Allahabad High Court presided by Sir John Edge, the Chief
Justice, who has in an elaborate and exhaustive judgment dealt
with the matter and come to the conclusion that the innovations
introduced by Nanda Pandita should not be followed as binding
rules. The majority of the judges have concurred in that view,
but the minority would follow the maxim Communis error facit
jus, and bold that the Dattaka-Miméns4 is binding, because it has
several times been erroneously asserted to be a work of para-
mount authority on questions of adoption, although there is
neither reason nor rhyme why it should be so regarded. See
Bhagwan Sing v. Bhagwan Sing, 17 A.8., 294. The Judicial
Committee, however, have set aside the view of the majority, and
upheld that of the minority, for reasons cited at page 33.

Evidence as to Dattaka-chandrika being a forgery.—I have
already told you that there is a well-grounded tradition in Bengal,
that the Dattaka-chandriké is a literary forgery by one Raghu-
mani Vidyibhtshana in the false name of Kuvera. The same
tradition is also stated in the Tagore Lectures on Adoption. But
with respect to it, a learned judge of the Allahabad High Court
has made the disparaging remark, that ¢“he is not prepared to
place any value on,” what he erroneously imagines to be, ¢ the
story which ” the Tagore Professor < has stated” (17 A.S., 313).
Had the learned judge glanced at the reference given at the bottomn
of page 124 of the Tagore Lectures, and procured the book therein
referred to, he would have found that the tradition was stated in
1855 A.D., by the greatest Bengali of the present century. How-
ever, it has, therefore, become necessary to set forth the evidence
supporting the conclusion that the Dattaka-chandrik4 is a literary
forgery. The evidence consists of the following :—

(1) Sutherland the learned translator, believed that this
treatise was not really composed by Kuvera by whom it purports
to be written, though he was not informed of the real author.

() In 1855 A.D., Pandit Iswara Chandra Vidyisigara
published his Disquisition on the Legality of the Re-marriage of
Hindu Widows, in both the English and the Bengali languages,
and succeeded in inducing the Legislature to pass the Act XV
of 1856 for legalizing tbe re-marriage of Hindu widows. In a
note appended to the Bengali version of that work he states to the
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effect,—~that Raghumani Vidyibhishana composed the Dattaka-
chandrikd under the false name of Kuvera, and did at the same
time, make it known by the acrostic in the last sloka that he was
the real author. (See sixth edition of the Disquisition, page 182).

(3) In 1858 A.D., Pandit Bharat Chandra Siromani published
in the Bengali character the original Dattaka-Mimdnsi and
Dattaka-chandriki with his own Sanskrit Commentary thereon.
He had been a Hindu-law-officer attached to the District Court of
Burdwan, and after the abolition of that post, became the Profes-
sor of Hindu law in the Government Sanskrit College of Calcutta.
While commenting on the last §loka of the Dattaka-chandrikd
{see ante p. 21) he says as follow :—

Trgafofeqriveefatoan i sfefa:, wfom @d  aweewesfs.
faw | SrmTOTTHI - AR a R ea- g AT  cawfafr
#ATHIXAW | (See second edition of those works in Deva-ndgari
character, page 41 of the Dattaka-chandrik4)

which means,—*It is a widely known tradition that this is the
work of Raghumani Vidyibhdshana, it is also a widely known
tradition that his name is made known in this §loka; the name
Raghumani is given out by the first syllable of, the first foot, the
last of the second foot, and the first of the third foot, and the last
of the fourth foot.”

The venerable Pandit, however, adds ¥zq wawy # <rq& which
means literally,—¢ This to us is distasteful.” ‘I'he idea is un-
doubtedly most painful and humiliating that a learned man like
Raghumani was guilty of a literary forgery committed for the
purpose of perpetrating a fraud upon the court of justice. Assum-
ing that the Pandit meant to say that “it is not acceptable to
me,” yet that does not affect the tradition at all,

(4) The tradition is well-known to all Bengali Pandits pro-
fessing to be Smdrtas or Hindu lawyers. It is curious that the
tradition which has all along been so well-known to the Smérta
Pandits is unknown to the KEnglish-educated native lawyers
without Sanskrit.

(5) In 1863 A.D., when I was a student of the Smriti class
in the Sanskrit College, I heard it from Pandit Bharat Chandra
Siromani who also told the names of the parties to the law-suit
for which the book was fabricated, and other details including
the objects.

(6) The tradition is well known to the descendants of the
litigant parties, of whom the claimant by adoption was to be
benefited by the book. And I have heard it from that claimant’s
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son’s daughter’s son who was a Vakil of the Calcutta High Court,
but is now retired. _

- (7) The tradition is well known to the descendants of the
family to which Raghumani belonged, and I have heard it from
bis brother’s great-grandson who also told that Raghumani was
the Pandit of Colebrooke and was an inhabitant of Bahirgachi in
the District of Nuddea.

(8) The case for which the book was fabricated is referred to
in Sir Francis Macnaghten’s Considerations on Hindu Law; he:
was the counsel for the adopted sonm, and as he says that
from the law as it was understood at that day, he was certain
that his client would have been entitled to one-third of the estate,
had the cause been not settled by the parties themselves,—there-
fore it is clear that his attention was not drawn to the
book, according to which his client would have been entitled to-
one-half, instead of one-third, of the estate. Had the book been
in existence at the commencement of the litigation, the counsel
for the adopted son the plaintiff, should undoubtedly have known
it which is so favourable to his client. The book appears to have
been forged subsequently, and it did not become necessary to-
invite the counsel’s attention to it as the case was settled out
of Court. The book appears to have béen written in the year
1800 A.D.

(9) The book is said to be of special authority in Bengal,
and yet it was altogether unknown to Pandit Jagannitha Tarka-
panchénana, whose digest of Hindu law published in 1796 A.D,,.
does nowhere refer to it. : ’

This is not the only instance of literary forgery of the kind.
Subsequently in 1882 A.D., some Pandits of the Calcutta Sanskrit
College gave a Vyavasthd supported by the authority of certain.
Manuscript books, in a case between Jainas. (See 5 Bengal Select
Reports, page 826, new edition), Those books were really fabri-
cated by the Pandits, but the Librarian of the College was:
bribed and the books were pluced in the Library, and their names
entered in the list of books contained therein. The plan was:
well designed, but unfortunately for them, Dr. H. H. Wilson the-
then Secretary of the Sanskrit College had in his possession-
another list of the Library books, and the fraud was detected..
As the Pandits confessed their guilt to Dr. Wilson, the only’
punishment inflicted on them was, that they were deprived of the-
source of income derived from giving Vyavasthds, by an impera-
tive rule to the effect that the Pandits of the Sanskrit College:
shall not, on pain of dismissal, give any Vyavasthd intended to
be used in a law-suit. The rule has ever since been in force
and followed. Similar fabrications seem to have been made
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later on, but became unsuccessful: see Dey v. Dey, 2 Indian
Jurist, N.8., 24.

But you must not jump to a general conclusion against the
Pandits from these 'isolated instances. While we find some of
these heterodox Pandits, who were considered degraded by reason
of teaching the sacred literature to Europeans or by reason of
accepting service under them, tempted to deviate from the path
of rectitude, we also find many orthodox Pandits possessed of
virtues of a superior order, who are on that account respected as
gods by the Hindu community. But in these days of Mammon-
worship, their number is fast decreasing.

The object of adoption—is twofold, the one is spiritual and
the other secular: a son is necessary for the attainment of a
particular region of heaven, for the performance of exequial
rites, and for offering periodically the funeral cakes and the liba-
tions of water; as well as for the celebrity of name and for
perpetuation of lineage. The spiritual objects may be obtained
by a man destitute of male issue through the instrumentality of
other relations, such as the brother’s son. But the secular object
may be gained only by means of a son real or subsidiary. A man
again that aims at moksha or liberation from transmigration of
the soul, does not require a son and cannot adopt one.

Dattaka and Kritrima.—The Dattaka and the Kritrima are
the only forms of adoption which are now recognized by our
Courts. Of these the Dattaka is said to be in force everywhere,
and the Kritrima, confined to Mithila only. The Kritrima form,
however, appears to be prevalent in many districts in Northern
India if not also in Deccan.

Putriké-putra.—It is most natural that a person destitute
of male issue, should desire to give to a grandson by daughter
the position of male issue. The appointed daughter’s son is not
regarded by Manu as a secondary son, but is deemed by him as a
kind of real son. This form of adoption appears to prevail in the
North-Western Provinces, and neighbouring districts. The
Talukdars of Oudh submitted a petition to Government for
recognising the appointed daughter’s son; and accordingly in the
Oudh Estates Act “son of a daughter treated in all respects as
one’s own son’ is declared to be heir, in default of male issue.
This sort of affiliation appears to be most desirable and perfectly
consistent with Hindu feelings and sentiments; there isno reason
why it should not be held valid, when actually made by a Hindu.

Sahodha and Paunarbhava.—The pregnant bride’s son and
the twice-married woman’s son are both recognised at the present
day, but they are deemed as aurasa or real legitimate son, and
not as secondary or subsidiary sons. However it is thus clear
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that the opinion of the authors of the two treatises on adoption
is not respected in this respect.

Division of subjects.—I. Dattaka, II. Kritrima and other
forms. . \

The subject of the Dattaka adoption may be discussed under
five heads: (1) who may adopt, (2) who may give away in adop
tion, (83) who may be given and taken in adoption, (4) what
ceremonies are necessary, and (5) what is its effect on the status

of the boy. Dattaka : who may adopt.

Capacity of Males.—A consideration of the definitions of twelve
kinds of sons, will show that there could not be any restriction as
to the number of subsidiary sons in early times, for a man could
have a subsidiary son even against his will. There are passages
of law, however, which recommend that a man who is destitute
of son should make a substitute of son, which evidently discour-
ages adoption by a man having an aurasa or real legitimate son.
‘While commenting on these, Nanda Pandita concedes that a man
may adopt a son with the consent of an existing awrasa son.
This recommendation has now been converted into an imperative
rule, and its operation has been extended by the Privy Council in
the case of Rungama v. Atchama, 4 M.I.A,, 1, holding that a man
having an adopted son cannot adopt another. If the attention of
their Lordships had been drawn to the injunction for securing
many sons, laid down in Texts Nos. 5-8 and in passages to the
same effect in other codes, the decision would have been different.
Bearing in mind that in Hindu law a son’s son and a son’s son’s
son hold the same position as a son, the result is that a man
having a real legitimate, or an adopted, son, grandson or great-
grandson, cannot adopt. .

But the existence of a son in embryo at the time of adoption.
would not invalidate it: Hammant v, Bhima, 12 B.S., 105,

So also the existence of a male descendant who is, by reason
of any physical, moral, or intellectual defect, excluded from
inheritance and incapable of conferring spiritual benefit, is no bar
to adoption.

For, the status of sonship is constituted by the capacity to
confer spiritual benefit and by the capacity to inherit, a child who
is destitute of these capacities is not a son in the eye of the
Hindu law,

It would seem therefore that the existence of a son who has
renounced Hinduism or has, by becoming a sannyds? or.otherwise,
rendered himself incapable of rendering spiritual service, is no bar
to adoption. According to Hindu law such a son loses both the
capacities constituting sonship; although the Lex loci Act has

v !
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conferred on such a son the capacity to inherit, yet it cannot be
so construed as to deprive the father, of the power of adoption he
bas in the circumstances under the Hindu law, ’

A man having no son by his first wife, marries another in the
hope of getting a son by the latter. It often happens that the
first wife herself, who has failed to become the mother of a son,
makes arrangements for her husband’s second marriage and
induces him to take another wife for the purpose of continuing
the lineage and securing spiritual benefit. Such noble self-sacrifice
can only be found among Hindu females. However, this second
marriage also often proves barren ; and then the man has recourse
to adoption. The most natural and reasonable course for him
to follow is, to adopt and give a son to each of his two wives, and
there are many cases of such double adoption in Bengal. After
Rangama’s case in which successive adoption of two sons was held
invalid, the expedient hit upon to evade that ruling was to make
simultaneous adoption of two sons for two wives, and there have
been many instances of such adoption in Bengal. But simultane-
ous adoption was pronounced invalid in several cases, though the
decision turned upon other grounds and was favourable to the
adopted sons. But it has, at last, been judicially held invalid in
the case of Doorga v. Surendra, 12 C.S., 686, affirmed on appeal
by the Privy Council, see Surendra v. Doorga, 19 C.S., 513,

. It is, however, worthy of special remark that notwithstand-
ing the declaration by our courts of justice, that such adoptions
were invalid, the adopted sons have been and are treated by
Hindu society as sons of their adoptive fathers. This anomaly
is the effect either of ignorance of the sentiments and usages
of the people, or want of sympathy with the same. 1t is also
partly due to the absence of English translation of the texts
of law bearing on the subject, which appear not only to per-
mit but to enjoin plurality of adopted sons. See texts Nos. 5-8.

It has been held that a bachelor (Gopal v. Narayan, 12 B.S.,
329) and a widower (Nagappa v.Subba, 2 M.H.C.R., 367), may
make a valid adoption. In these cases a difficulty arises as to
who should be deemed the maternal grand«sires of the boy
adopted. o
pIt has also been held that a minor may adopt and give
authority to his wife to adopt: (Rajendra v.Sarada, 15 W.R., 548,
and Jummoona v. Bama, 1 C.S., 289). It is.not clear from these
decisions whether it is sufficient for the - competency of a minor
that he should attain the age of discretion or that he should
attain the age of majority according to Hindu law, 4.e., complete
< the fifteenth year, . The validity of adoption by a minor is main-
" tained solely on religious ground, and it is looked upon as a
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purely religious transaction, not affecting the civil rights of the:
adopter. This view may be quite true in Bengal where it has been
held that sons acquire no rights to even the ancestral property.
during the father’s lifetime, but it is not so where the Mitdkshar4.
prevails, inasmuch as the adopter’s civil rights are materially affec-
.ted by adoption,. for the adoptee becomes the adopter’s co-sharer:
with co-equal rights as regards ancestral property. T
So strong, however, is the sentiment of ladies for the. con-: -
tinuation of the family and lineage by adoption, especially in
those instances in which the extinetion of families has been:
prevented by adoptions, that they take the precaution of having
authorities to adopt executed by infants as soon as they attain
the age of discretion such as. twelve or thirteen years, in favour.
of their infant wives. They are also made to give verbal per-
mission to adopt, to their wives in the presence of witnesses. v
A minor in Bengal under the Court of Wards cannot validly
adopt or give authority to adopt, except with the assent of the
Lieutenant-Governor, obtained either previously or subsequently..
~ Pollution on account of the death or birth of a relation does
not vitiate an adoption made during it; the secular formalities of
gift and acceptance may be performed by a person under it, while
the religious part of the ceremony may be delegated to a priest or
a relation free from impurity : Santap v. Bangap, 18 M.S., 897;
Lakshmi v. Ram, 22 B.S., 590. . :

Capacity of females.—According to the ancient Hindu law
a8 well as to Roman law a woman was.placed through her whole
life under the tutory of her husband or his agnates when she
ceased to be under the paternal power. She was not permitted
to be sui juris at any period of her life. (See Texts, Nos.17 and 18
ante, p. 55). But important rights were conferred on women
by the Mitédkshard and the Diyabhé4ga, 80 as to make their position
almost equal to that of males, specially as regards the right to
hold property. A great deal of misconception prejudicial to
women, often arises from not distinguishing the later develop-
ment of law from its earlier stages. . o

The text of Vasishtha (ante, p. 83) provides—¢ But a woman
should neither give nor aceept a son except with the permission
of the husband.” " This text has been very differently construed
by the different schools. See ante, p. 22. . o

Some say that the husband’s assent is ‘absolutely necessary
for-an adoption by a woman. Of these again, some assert that
the husband’s assent must be given at the very time of adoption,
so that according to them a widow cannot adopt at all. While
others say that the word * husband ” in the above text is illustra-
tive, it means the tutor or. guardian of the woman.for the time

7



98

being, that is to say, when the husband is alive his assent is
necessary, and after his death the assent of his agnates who are
his svidow’s guardians is necessary and sufficient for enabling her
to adopt. :

Tll;ere is a third view entertained by some who maintain that
adoption by the widow being conducive to the spiritual benefit of
the sonless husband, his assent is always to be presumed in the
absence of express prohibition,

It should be observed that according to those who maintain
that a widow can adopt with the assent of her husband’s kinsman,
the husband’s assent cannot be operative after his death, on the
ground of his not being the guardian of his widow. But this dis-
ticction is not practically observed.

The doctrines of the different schools, as enforced by our
courts at the present day are as follows ;

In Mithila it is absolutely necessary that the husband should
give his assent at the time of adoption ; therefore a widow cannot
adopt a dattaka son there.

In Bengal the husband’s express assent is absolutely necessary
and it is operative after his death, so as to enable a widow to
make a valid adoption.

The Bengal doctrine has been applied to cases governed by
the Benares school. .

In Madras, Bombay and the Punjab a woman may adopt
either with the husband’s assent or with his kinsmen’s assent if
he died without giving any, .

In Bombay widows whose husbands were not members of
joint family, may also adopt of their own accord without any
assent of either the husband or his kinsmen, It should be observed

" that in this case the husband’s estate is vested in the widow. _

A Jaina widow also can adopt of her own accord without any
authority from either the husband or his kinsmen; the reason
perhaps is that she becomes absolute owner of her deceased hus-
band’s self-acquired property inherited by her: Sheo v. Dakho, 1
A.S., 688 ; Manik v. Jugat, 17 C.8,, 518,

According to what is stated in the commentaries, it would
seem that the widow adopts in her own right, but she being in a
state of perpetual tutelage, the discretion which she is deemed
to want is supplied by the Auctoritas of her legal guardian.
According to some, the husband is the only guardian of a woman
in the matter of having a son; while others regard adoption as
an appointment of an heir and disposition of property, and there-
fore. the assent of the husband’s kinsmen whose interests are
affected, is necessary and sufficient; there are some again who
think that the widow inheriting the husband’s estate is
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practically sui juris and is also competent to deal with the
property for religious purposes, so she may, of her own accord,
make  a valid .adoption which is .conducive to the husband’s
spiritual benefit, and which is an .act of self-denial on her part,
a8 by it she divests herself of the husband’s estate which vests
in the boy adopted.

But the modern view regarding woman’s capacity to adopt is,
that she has no.right herself, but that she is deemed to act merely
as an agent, delegate or representative of her husband, or that
she is only an instrument through whom the husband is supposed
to act: (Collector of Madura, 12M.I.A., 435=10 W.R., P.C,, 17),
It should, however, be observed that the wife is the only agent
to whom authority for adoption may be delegated; a man cannot
authorize any other person to adopt a son for him. A joint power
to the widow and other person or persons is invalid. But the
widow’s choice of a boy for adoption may be restricted by the
husband by requiring the consent of persons named by him. If
it turns out that such consent cannot be procured, she has no
authority to adopt: Amrita v. Surno, 27 L.A,, 128=27 C.8,, 996.

Accordingly the ¢ assent of the husband  is looked upon
as power. It has been held that a man who has a son in exist-
ence, and is therefore himself incapable of adopting a son, may
nevertheless give a conditional authority to his wife to adopt
a son, to be exercised in the event of the existing son dying
without leaving. male issue; 7 W.R, 892; 1 M.S., 174; 22
W.R, 121, '

It follows, therefore, that the widow’s right of adoption
depends entirely on the power, and must accordingly be subject
to the restrictions and limitations that the husband may chouse
to impose in that behalf. If the widow is authorized to adopt
one son, she cannot adopt a second, if the first adopted son dies;
if he directs the adoption of a particular boy, she cannot adopt
any other. In this manner, the authority is strictly construed,
It would, however, be more consistent with the feelings of the
Hindus, should the authority given by them be liberally con-
strued, specially when it appears that they evince a general
intention to be represented by a son, and a particular intention
with respect to the mode of carrying out the same; in such a
cuse, effect might be given to the former irrespective of the latter.
This principle was acted upon in Lakshmi v. Raja, 22 B.S., 996.

If a person has more wives than one, and authorizes one of
them, she alone is entitled to adopt. If any other particular
direction is laid down, that must  be followed; should a general
authority to all the wives be given, then there might be some
difficulty in case of disagreement.and dispute, But if one is
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willing to loyally carry out the husband’s wishes by adoption and
the others are opposed for selfishness, then the former may adopt:
by giving notice to.the latter, 18 C.S., 69. But all of them may
agree in ignoring the authority. : o

For, however, solemnly a husband may enjoin his wife
to adopt a son unto him, she is not legally bound to fulfil his
dying request ; her rights to the husband’s estate are not in the
least affected by her omission or refusal to adopt: Uma Sunduri
v. Sourobinee, 7 C.S., 288. S

An authority is void if it directs adoption under circum-
stances in which the man himself if living could not have
adopted.

An authority may be given either verbally, or by a will, or
by a writing called anumati-patra which must now be engrossed
on a stamp paper of ten rupees and must also be registered.

‘When a widow is authorized to adopt in the event of the
death of an existing son, and the son dies and the estate vests in
the son’s widow or any heir other than the first-named widow,
then the first-named widow cannot adopt, as her power of adop-
tion is then ‘““incapable of execution and at an end,” in other
words, it is absolutely suspended so as to render an adoption
then made absolutely void : Pudma Kumari v. Court of Wards,
8 I.A,, 229=8C.S., 802; 10 M.S,, 205; 17 C.S.,122. But the

ower revives when the estate reverts to, and becomes vested in
her : Bhoobunmoyee v. Ramkishore, 10 M.L.A., 279 ; Manikchand v.
Jagatsettani, 17 C.S., 518. But the Bombay High Court has
construed that expression of the Privy Council to mean that the
power is absolutely extinguished by the vesting of the estate in
the son’s widow, and cannot revive on the estate reverting to the
widow of the domor of the power after the daughter-in-law’s
death ; Krishna v. Shankar, 17 B.S., 164. It should, however,
be observed that in such cases it must be owing to some accident
that the son dies without making any provision for the continua-
tion of the family. Having regard to the intention of sonsin
such cases, that die making provisions in this respect, and to their
feelings on the subject, it is natural to presume the revival of the-
mother’s power to be what the son would have assented to, had he
expressed his views. Such revival appears to be agreeable to the
gsentiments of the Hindus. Besides, a Hindu widow inherits her
busband’s estate in the character of being the surviving half of
her deceased husband ; as soon as she gives up that character by
remarriage her estate comes to an end: her life is deemed as a.
continuation of her husband’s life. Why should then the vesting
in the son’s widow, of the son’s estate, or correctly speaking, the:
confinuation of that estate in her, which had vested in her jointly:
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with the husband since the time of their marriage, extinguish
the mother’s power when it is unaffected by the vesting in the
son, otherwise than being merely suspended. Moreover, the
position of the mother is the same whether she inherits the son’s
estate just after his death, or after the death of his widow; the
estate becomes vested in her as the son’s heir in both cases,
without any distinction whatever. It is impossible to conceive
any reason or principle for difference with respect to the conti-
nuance of the power. Why should it revive in the one case,
and be extinguished in the other? It has been held that the
son’s marriage does not affect the mother’s power, if his wife
dies before him, and the mother succeeds on his death, she is
competent to adopt: Venkappa v. Jivaji, 25 B.S., 806. Would
it not be arbitrary to hold that she is not competent to adopt, if
she succeeds after the son’s widow’s death P

Hence, that expression must be taken to be used with reference
to the facts of that particular case. The principle underlying
their Lordship’s decision appears to be that the adoption by a
widow is the execution of the power of adoption which is a kind
of power of appointment of the donor’s estate., If that.estate
is not ready to drop down on the adopted son at the time of
adoption by reason of the same being vested in a person other
than the widow, the power must be' deemed non est, and the
adoption void.

As a widow adopts a son unto her husband, in her capacity
of being his surviving half, she cannot adopt after re-marriage ;
nor when she is pregnant in adultery.

- Asan adoption by the widow divests her of her husband’s
estate, therefore in an adoption by a young widow, whether infant
or not, the court will expect clear evidence that at the time she
adopted, she was informed of her rights and of the effect of the
act of adoption upon them; and if it find that coercion, fraud
or cajolery was practised upon her to induce her to adopt, or
that she was not a free agent, or that there was suppression
or concealment of facts from her, it will refuse to uphold the
adoption. See Somasekhara v. Subhadra, 6 B.S., 524 and Ran-
ganaya v. Alwar, 18 M..S., 214.

-~ There is no limit of time for the exercise by a widow of
the power of adoption; she may adopt at any time she pleases,
.when the estate is vested in her. See Giriowa v. Bhimaji, 9
B.S., 58. But it seems that there must be some limit when the
husband’s undivided coparcenery interest becomes vested on his
death in the surviving male members of the family according to
the Mitékshars. '
"~ Where a widow may adopt with the assent of her deceased
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husband’s kinsmen, thereif the husband was a member of an-
undivided family, the assent must be sought from the surviving
male members of the family. Insuch a case the assent of a
divided kinsman will not be sufficient: S~ Virada v. Sri Brozo,
1 M.8., 69, It is not necessary that all the kinsmen should give
their assent ; the assent of the majority is sufficient in the absence
of improper considerations, such assent should be presumed to.
have been given on bond fide grounds: Venkata v. Anna, 23 M.S.,
486, The proper person to give the requisite assent is he under
whose guardianship the woman should remain according to the
circumstances in each case. If there is the father-in-law his
assent is sufficient. Collector of Madura v. Moottoo, 12 M.LA.,
897=10 W.R., 17; Vithoba v. Bapu, 15 B.S., 110, If the
husband was separate then it would seem that the consent of the
presumptive reversionary heir must be taken.

The assent to be legally sufficient should be given after the
exercise of discretion, and not from any corrupt motive, 1 M, S.,
69 (82). '

In Bombay a widow in' whom her husband’s property is
vested, may adopt without any authority from her Lusband or
assent of his kinsman, in the absence of express prohibition by
her deceased husband, provided she does not act capriciously or
from any corrupt motive: Ramjiv. Ghamau, 6 B.S., 498. The
husband’s assent is presumed from the absence of express prohibi-
tion. But when the husband’s estate is vested in other relations,
she may adopt only with their assent, if the husband gave none:
Payapa v. Appanna, 23 B.S,, 327, But acquiescence implied by
mere presence at the ceremony and the absence of any objection
is not equivalent to consent : Vasudeo v. Ram, 22 B.S,, 551.

‘When there are more than one widow, the senior alone
may adopt without the assent of the junior widow, but not vice
versé. The senior widow’s preferential right depends on. her
becoming the patni or indispensable associate for religious pur-
poses since her marriage,—a position not affected by subsequent
nmarriage of another wife: Padaji v. Ram, 13 B.S., 160. o

Dattaka : who may give in adoption.

The father and the mother of a boy are competent to give
him away in adoption. The concurrence of both would be desir-
able. But the father may act even against the will of the mother.
The mother, however, cannot give without the assent of her
husband while he is alive ; but after his death she can give her son
in adoption, in the absence of express prohibition by her husband.

Thus you see that there is a great distinction between the
giving and the taking of a boy in adoption, as regards woman’s
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capacity in that behalf. Her power is almost unrestricted as
regards gift, but not so as regards acceptance; though both seem
to be dealt with in the same way, and the assent of the husband
is required by Vasistha (Text No. 2), as well to the gift by the
wife of a son in adoption, as to the acceptance by her of a boy for
adoption as son unto the husband. :

But as adoption is a kind of advancement of the boy who is
to become entitled to a rich inheritance, and as such beneficial
to him, it may be safely left to the discretion of a mother to make
a gift of her child for adoption, and the father’s assent required
by the text of Vasistha may be presumed in the absence of
express prohibition.

But. a widow has no power, after her re-marriage, to. give in
adoption her son by her first husband, The Bombay High Court
have held that the right to give a boy in adoption is a right of
disposition, a portion of palria potestas, which comes to the widow
by reason of her connection with her deceased husband’s estate,
but which is lost by re-marriage : 24 B.S., 89. The capacity to
give may also be regarded as an incident of guardianship which
she loses by re-marriage.

As regards the gift of an only son, the effect of which would
be the extinction of the family, and the cessation of spiritual
benefit derived from the son, it is doubtful whether this presump-
tion of assent in the absence of express dissent, can legitimately
be made in such a case. This appears to be the principle of the
distinction, upon which Sir Michael Westropp’s view is based,
namely, ¢ that assuming that a man’s only son may be given in
adoption by himself, yet if he has not expressly given to his
widow an authority to make such a gift, it cannot be implied by
law.” But if the father was poor, he may be fairly presumed
to have preferred the son’s secular benefit by adoption, to the
spiritual benefit of himself and his ancestors. And the mother’s
action in this respect may be taken to be governed by the same
considerations, as that of the father. The attention of the
Judicial Committee seems to have not been directed to the
Erinciple underlying the distinction which is therefore pronounced

y their Lordships to have been quite novel. And their Lordships
approved of the view expressed by the Madras High Court that
the wife’s power, at least with concurrence of Sapindas in cases
when that is required, is co-extensive with that of the husband:
Sr: Balusu v. Srt Balusu, 26 I.A., 113, 128, But it should be
observed that in this case there was the requisite assent to enable
the mother to make the gift; for, according to the guardianship
theory, adopted in Madras, the husband’s kinsman’s assent is
sufficient,
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~~ " Considering the consequences of “adoption which appears - to
operate as civil death of the boy as regards the family of his
birth, the law confers on the parents only, the power of making
# gift in adoption. A stepmother, or any other relation "cannot
make such a gift: Papamma v. Venkatadri, 16 M.S., 884.

Nor can the parents delegate this power to any other person.
But the gift and acceptance form the essential part of the
ceremony ; if the parents have performed the same they may
delegate the religious portion to any relation or to their priest
for performance and completion of adoption: Lakshmi v, Ram,
22 B.8,,'590. When a Brihmana died after having taken a boy
in adoption, but died before the ceremony of the Datta-Homam
was performed, and the same was performed by his widow, the
adoption was held valid : Subba v. Subba, 21 M.S , 497,

* The power which the Hindu law confers on a father to give
away his son in adoption is not lost by a Hindu pervert to
Islamism. If he thinks it beneficial to his son to remain a
Hindu, and to be adopted as a son to a Hindu adopter, he is
competent to give away the son in adoption. He may be a party
to the secular gift and acceptance, and delegate to a relation the
peirformance of the religious portion of the ceremony of adop-
tion. In a case in which the natural father after having adopted
‘thie Mahomedan religion was desirous to give his son in adoption
and authorized his Hindu brother to make the gift, and then died,
‘and subsequently the boy was given by his said uncle, it has been
-held that the father was competent to delegate the authority,
and the adoption was good: Sham v. Santa, 25 B.S., 551. .

Dattaka : who may be given and taken in adoption.

Only son.—With respect to eligibility for adoption, thé only
‘rule on the subject, propounded by the well-known legislators,
‘is the prohibition contained in the above text No. 2 (ante,
‘p. 88) of Vasishtha, forbidding the adoption of an only sonm.
"This rule is merely recommendatory, and it was held to be so by
‘all the superior courts in India till 1868 A.D., when, for the
first time, it was held by a Division Bench of the Calcutta High
"Court that the adoption of an only son is invalid. One of the
‘Judges was Justice Dwarkanath Mitter, but being a “lawyer
without Sanskrit” he was not in a better position than the
‘European Judges holding the contrary view, as regards the inter-
‘pretation of Hindu law. See Raja Opendur v. Ranee Bromo, 10
"W.R., 847 ; and 8 C.S., 443. The Bombay High Court also had
since that decision been expressing their opinion against the
adoption of an only son till a Full Bench of that Court did in
1889 A.D., hold such adoption to be invalid :—see Wdman v.
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Krishndji, 14 B.S., 249. " Bat such adoption has all along been
held valid in Madras, N.-W. Provinces and the Punjab, -In 1892,
a Full Bench of the Allababad High Court did, upon a reconsi-
deration of the law and all the previous cases, come to the con-
clusion that the adoption of an only son is valid : see Beni Prasad
v. Hardai Bibi, 14 A.S.;, 67. The very fact of there being so
much difference of opinion, proves the rule to be of moral obliga-
tion only. P '

But this controversy has been set at rest by the decision of
the Judicial Committee holding the adoption of an only son to be
valid: Sr¢ Balusu v. Sri Balusu, 26 1.A., 118,

8ome other similar rules held admonitory.—There are some
commentators who say that a man should not give away his
son in adoption when he is not in distress, and that he should not
give in adoption his eldest son or one of two sons. But these
are considered to be merely directory and not imperative,

_The Dattaka-miménsa and still later commentaries say that

a man should adopt his brother’s son if available for adoption,
in default of him he should adopt a sapinda, in Lis default a
Samdnodaka, and in default of an agnate relation bhe should
take one belonging to a different goira or family. But this
rule relating to preference in selection has been held by the
Privy Council to be merely recommendatory. See Wooma Dace v.
Gakoolanund, 8 C.S., 587. ' ‘

Prohibition of certain relations for adoption by twice-born
classes.—Nanda Pandita and his followers maintain that certain
relations such as a brother or an uncle, or the son of a daughter
or of a sister or of the mother’s sister, or the like should not be
adopted by a twice-born person. No such rule is laid down in
any earlier commentary. Nanda Pandit deduces the rule from
two texts of doubtful import, which are not noticed by any com-
mentator of note, and one of which is said to be a text of Saunaka
and the other of Sékala, neither of whom is recognized as legis~
lator, and whose names are not found in most of the commentaries
on positive law. The texts are as follows :—

QAfet wifitas g3y frad g |
arqIfE-aY M Al ga: g ) W |

which means, ¢ A daughter’s son and a sister’s son are made
sons by Sidras : among the three tribes beginning with the Brih-
mana a sister’s son is not (made) son somewhere (or anywhere),”—
8aunaka. The second line of this couplet is not found in many
copies. This passage is found in a book on ritual, the authorship
of which is attributed to Saunaks, but which on perusal would
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appear to be a modern production. It does not profess to deal
with law ; but while dealing with the ritual of Jdta-karma or the
natal ceremony, it professes to describe the ritual of adoption,
and the above passage and some others relating to adoption are
found after the description of the said ritual. In the course
of describing the ritual, it is said after the formal gift and
acceptance have been completed, that the boy bearing the reflection
of a son JwegET™¥ should be adorned, &c., and brought within the
house where homa should be performed.

AfEERYT ST a |

Wyt fesht @ T afewerdq |
FRPNTEATATY qTAA G |
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which means—¢ A sonless twice-born man shall or should adopt
a son of a Sapinda or also next to him a son of a Sagotra; and in
default of the son of a Sagoira, shall or should adopt one born
of a different gotra, except the daughter’s son, the sister’s son
and the mother’s sister’s son.”—Sékala. _

From what book of Sikala’s, these lines are quoted by Nanda
Pandit, no one can tell, ,

From the above couplets of Saunaka and Sédkala, and the
words, ¢ bearing the reflection of a son’’ qualifying the boy, Nanda
Paudita deduces the rule that amongst the twice-born classes,
such a boy should be adopted, as could be begotten by the adopter
on the boy’s mother by appointment to raise issue in the Kshetraja
form, and accordingly he prohibits the adoption of the relations
mentioned above.

Sutherland, the learned translator of the Dattaka-miménsd
and the Dattaka-chandriki, formulates the rule thus,—That a
twice-born man cannot adopt a boy when the relationship between
the boy’s mother and the adopter is such that there could have
been no valid marriage between the adopter and the boy’s mother,
had she been unmarried. This, however, does not correctly
represent Nanda Pandita’s view; for, this cannot exclude the
relations whom he has expressly excluded.

Discussion as to there being any such binding rule.—If
what Nanda Pandita says be accepted as authoritative and
imperative, then the utmost that can be said is, that the
relations to be avoided are only those enumerated by him, If on
the other hand, it be open to us to examine the texts with a view
to see whether there is any binding rule prohibiting the adoption
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of any relation, then the question cannot but be answered in the
negative, as has been done by the Full Bench of the Allahabad
High Court (17 A.8., 294), for the following reasons :— :

(1) The above text of Saunaka does not embody any com-

mand or |igar in the language of the M{méans4, but it is merely a

statement of facts, or what is called in Sanskrit a ysremz:(
As regards the words ¢ bearing the reflection of @ son” forming an
adjective of the boy who has already been formally given and
accepted, they can fairly be taken to indicate only the effect
of the ceremony already performed; but they can by no means
imply the meaning forced upon them by Nanda Pandita, who has
rather evolved it out of his inner consciousness, than from the
natural import of the words.

(2) Then, as to Sdkala’s text, it shonld be observed in the
first place, that the object of the text is not to lay down who
should or should not be adopted, but to declare who should be
adopted first, who next, and who last; or in other words, the
order of preference in the matter of selecting the boy to be
adopted. It says, you shall or should adopt from amongst the
Sapindas ; in their default, from amongst the distant Sagofras
or agnates ; andin default of agnates, from amongst those belong-
ing toa different gotra such as cognates; then follows the excep-
tion, “ except the daughter’s son, the sister’s son, and the mother’s
sister’s son.”” Now the question arises, to what does the excep-
tion relate ? It admits of two constructions, one of which is

logical (w¥fywsr), and the other grammatical (wegfawar).

If the text be construed logically or having regard to its
true intention, the rule may be put thus— If a Sapinda is avail-
able for adoption you shall or should not adopt a distant Sagotra
or agnate; and if an agnate is available for adoption you shall
or should not adopt one belonging to a different gotra or family,
except the daughter’s son, the sister’s son, or the mother’s
sister’s son,”—that is to say, the daughter’s son, the sister’s son,
and the mother’s sister’s son, though belonging to a different
gotra, may be adopted although there may be an agnate available
for adoption: thus, the exception relates to the order which is
the subject of the rule. And this construction is consistent
with. what is laid down by all the sages dealing with positive
law. For, they recognize the twelve kinds of sons; there-
fore a daughter’s son may, according to them, be the son of the
maternal grandfather, as Pufrikd-putra or appointed daughter’s
son, or as Kénina or maiden daughter’s son. Hence there is no
reason why the same daughter’s son cannot be his maternal
grandfather’s son as Dattaka or given son. Therefore, consis-
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tently with ‘what is necessarily implied by these well-known'
legislators, Sdkala cannot be taken to prohibit the adoption of
s¢the daughter’s son” who has been declared to be most  eligible
as a subsidiary son under the name of Pulriké-putra declared to
be equal to'the durasa or real legitimate son,—~and consequently,
of ¢ the sister’s son and the mother’s sister’s son.” }

Next, if the text be construed grammatically, then the
exception is to be connected with the verb ¢ shall or should adopt,”.
and the text must be put thus: “In default of an agnate, he
shall or should adopt one belonging to a different gotra except.
(or but not) the daughter’s son, the sister’s son, and the mother’s
sister’s son,”’—therefore the prohibitory proposition or sentence
must grammatically be formed with the verb ‘shall or should
adopt”’ as used in the text, and must stand thus,—¢ But he shall
or should not adopt the daughter’s son, the sister’s son, and the
aother’s sister’s son.

1t should, however, be borne in mind in this connection, that
the Privy Council bave declared the rule propounded by Sskala
relating to the order of preference, to be directory only, 3 C.S.,

587, Therefore, although the word gra®y in Sikala’s text may,

having regard to its form, mean either ¢ shall or should adopt,” it
must now be taken to mean ¢ should adopt: > consequently, the
very same word qr@dy or “should adopt> being grammatically
connected with the exception, the prohibitory sentence must
wmean, “ But he should not adopt the daughter’s son, the sister’s
son, and the mother’s sister’s son”’—that is to say, the exception
also must be a precept of moral obligation, like the rule. In this
connection the following Saunskrit rule of construction should be

bornein mind, namel} wogufon: o qeeY awath or ““a word once
pronounced can convey only one meaning:’’ hence, although
the word qr@dq inay mean either ““ shall adopt” or “ should adopt,’’

it being authoritatively settled by the decision of the Privy
Council that it means ¢ should adopt’ in connection with the rule,
it cannot but bear the same meaning when grammatically con-
aected with the exception. ' : ‘

- This interpretation appears to be unexceptionable and un-
agsailuble from a Sanskritist’s as well as a lawyer’s point of veiw:
its correctness, however, depends upon the view adopted by.the
Privy Council, of the rule relating to the order of preference for
adoption. And the view taken by the Judicial Committee appears
to be supported by the Miménsd. Those who feel curiosity to
study the subject with details, are referred to Jaimini’s Miménsé
with Savara-svimi’s Bhéshya, Ch. I, Pida or Section 2, and Ch,
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XI, and specially to fafyafgagifymcesyy or « the topic of recommen~

dations in the form of imperative rules,” Ch. I, 2, 19 et seq.
In this topic is discussed the question, whether precepts like the
following are imperative or only recommendatory, namely,

quy wafa, &c., or “ A sacrificial post is made of (the wood of) the
Udumvara tree, &c.:”’ and the conclusion arrived at is, that it is
mervely recommendatory, one of ‘the reasons assigned being
faweway  wifwgwayg— the improbability of the precept being im-
perative, and the probability of its being a recommendation.” A
sacrificial post is but a means to an end, it is necessary for tying
the animal to be sacrificed ; any strong wood would be sufficient:
for the purpose, therefore the above precept is interpreted to be a
recommendation only. Similarly, an adopted son is only a means
to an end, and the direction that a brother’s son if available
should be adopted, in his default a Sapinda, and so on,—is, for
similar reasons, merely recommendatory. The truth is, that there
are various reasons for considering a rule to be recommendatory

only (wwarg: or wesgdfavy:) and mnot imperative (fafy: or
ﬂ@m:),ew: or “a precept with the reason for it,” being

only one of the tests for discriminating it as directory: and it is
impossible for an unbiased and unprejudiced mind that is versed
in Sanskrit law, to find fault with the rational view taken by the:
Privy Conncil, of the rule relating to the order of preference
for adoption, and with its corollary that the exception to it is of
the same character with the rule, having regard to the language
of the text, and to the rules of construction.

. (8) Itis conceded that the adoption of the daughter’s and
the sister’s son is valid amongst the Sédras. From this it may,
according to Sanskrit rules of construction, be, very fairly in-
ferred that such adoption amongst the twice-born classes is only
censured, and not absolutely interdicted. * But the Bombay High
Court, relying on a hasty conclusion come to by Sir Raymond
West, an eminent judge and Sanskritist, gets rid of that circum-
stance by observing that ¢ the Hindu Law regarded the Siédras as-
slaves, and their marriages as little better than concubinage:’”
see 8 B.S,, 273 (289). With great deference to Sir Raymond, I.
regret to say that the above proposition is entirely erroneous ; for,
the Smritis or Codes of Hindu Law did not regard the Sidras as
slaves, and their marriages as concubinage. . .

According to the Smritis, every man is by birth a Sidra;
it is by learning the sacred literature, that a man becomes twice-
born. . The privilege of studying the sacred literature is, no-
donbt, denied to the Svédras.as well as to the females of the
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"80 called twice-born classes. But the status of being fwice-born
depends on the acquisition of knowledge of the sacred literature,
Manu (Ch, III, verse 1) ordains that a twice-born man shall
abide with the preceptor, and study the Vedas for thirty-six years,
or a half or a quarter of that period, or until knowledge of the
same is acquired, The consequence of omitting to do the same is
thus declared by Manu (Ch, 11, 168):

Frsrata fot 3T wUT T 5 |
& Manq HAH I AT a9 | 77 ¢,  4< |

which means,—¢ That twice-born man, who without studying the
Vedas, applies diligent attention to anything else, soon falls even
when living, together with his descendants, to the. condition of a
Sidra.”> Hence the males of the twice-born classes, who have no
knowledge of the sacred literature, are like their females, in the
same category as Sidras, i.e., they remain such as they are by
birth, The majority of the so-called twice-born classes have
accordingly become long since reduced to the position of Sidras by
reason of neglecting the study of the Vedas from generation to
generation. It follows, therefore, that according to the Smritis,
the Sidra law should be applicable to them who are twice-born by
courtesy only, and hold the position of S#dras, Our Courts of
Justice are called upon, therefore, to enquire, in every such
case, whether the so-called twice-born litigants are really so,
before applying to them a rule different from that applicable to
the Sidras; and in ninety-nine cases out of a hundred, it will be
found that the parties, though twice-born by courtesy, are really
Sidras by qualification. There are, no doubt, some modern
fabrications called Upa-Purdnas, and concocted for the purpose of
avoiding the foregoing evil consequence propounded by the
Smritis,—which say that the study of the Vedas for a long time is
a practice which is to be eschewed in the Kali age (see ante, p. 6),
and accordingly a farce of the Vaidik study for a day or two, is
now made when the Upanayana ceremony is nominally performed,
and fittingly called investiture with the sacred cord, though it
really meant commencement of the study of the Vedas, the literal
import being taking (a boy and handing him over) o (a teacher
of the Vedik literature.) But these spurious books forged and
thrast into prominence by the Pandits of the Mahomedan period
for the benefit of the unlearned members of their class, cannot
be regarded as any authority by a British court of justice. The
Purdnas and specially the Upa-Purdnas are no authority in .law.
The Courts of Justice are to be guided by the Smritis and the.
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ancient customs only, as is declared by Y4jnavalkya (ii, 5) while
defining a cause of action, thus— '

WATARGT A ARtaTHd a3 |
TaRafa IO TR Y aq o aIwEem R}, |

which means,—* If a person wronged by others in a way contrary
to the Smriti and the custom, complains to the king, that is a
topic of litigation (or cause of action).” Our courts of justice,
if rightly advised, will not listen to an unreal distinction, although
the degenerate Brdhmanas by courtesy might be loudest in advanc-
ing their pretension to a false and artificial superiority.

A perusal of the Smritis will convince the reader that the
Siidras as such were not regarded as slaves, Any person whether
Bréhmana or Sidra might be a slave in the recognized modes such as
capture in war, or sale by the father ; (see Manu viii, 415). While
dealing with the modes of acquiring subsistence by the different
classes, Manu says, that a Sidra is to subsist by serving the twice-
born classes, or by the practice of mechanical arts. But is this
service the same thing as slavery? Not a word to that effect
can be found in the Smritis, though no doubt the holders of
service are compared to dogs, to whatever caste they may belong,
There is however, a passage in the Brahma-Purdna, which depicts
the Sidras subsisting by service, as slaves, and that is the only
slender basis on which i1s founded the conclusion that the Hindu
Law regards the Sddras as slaves, But that passage does not
apply at all to the Sidras practising the mechanical arts, Besides,
slavery has been abolished within living memory, although
the importation of slaves into British India, and the recognition
of slavery by Government officials, were prohibited by earlier
Enactments, slavery was abolished in 1860 A.D,, by the Indian
Penal Code. Therefore if the position of Sidras had been that
of slaves under the Hindu Law, that state of things would have
continued down to the abolition of slavery; but has any one
ever heard that the general body of the Sidras or any section of
tbem was then emancipated? The British Government has un-
doubtedly emancipated the people from moral thraldom. Bat
no particular caste of Hindus was under physical thraldom at the
time slavery was abolished, though there were certainly some
Hindu slaves whose caste is unknown, that were liberated by
British Indian legislation. '

The Hindu legislators were anxious to provide every man with a
source of maintenance ; accordingly they ordained that the illegi-
timate son of & twice-born man by a Siédra womau not married
by him, is entitled to maintenance from his estate, and as regards
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Sédras they provided that an illegitimate son may, by the Sidra
father’s choice, get an equal share with a real legitimate son .of
his, and that after his death, he is to get a half share in com-
parison with what is obtained by his legitimate brothers; and
that in default of legitimate heirs down to the daughter’s son,
Le may get the whole property. Now it should be observed that
Sitdras were all poor men at the time when the above rule was
laid down: the only property they might leave behind them would
be a dwelling-house, and if he practised any mechanical art, also
the tools of such art. Consequently a Sddra’s illegitimate son
by getting even his whole property, obtained considerably less
than a Bréhmana’s illegitimate son who was entitled to main-
tenance. It is difficult to appreciate the process of reasoning
by which, from the above provisions for the benefit of a Sidra’s
illegitimate son, any inference can be drawn that the marriages
of Sidras are licensed concubinage. Yet that is the only ground
upon which that remark of Sir Raymond’s is founded: there
is nothing else in Hindu Law, which can even remotely lend
any support to such a disparaging view as that. If we turn
our attention from the law-books to the actual usage amongst
the Hindus, we do not find anything peculiar to the Sdédras, that
may justify that contemptuous conclusion. On the contrary, hav-
ing regard to the actual practice, the disparaging remark might be
applied to marriages among the Nair Bréhmanas in Deccan; and
also among a certain section of Bengali Brihmanas by courtesy,
who used to pass through the ceremony of marriage with scores of
women some times exceeding a hundred, though they were too poor
to provide even one of them with maintenance and residence. -

“Besides, it is difficalt to understand the logical sequence
between the adoption by Siddras of their daughter’s and sister’s
sons, and the fact (even if admitted to be correct) of the Hindu
Law regarding Sédra marriages as concubinage. If the Hinda
Law had provided no prohibited degrees for marriage amongst
the Sédras, and had allowed them to marry their daughters and
sisters, then and then only could the distinction have been account-
ed for in the manner attempted to be done. For, in the prurient.
imagination of Nanda Pandita and the like, the adopted son is
to be capable of being begotten by the adopter on the son’s
natural mother, by appointment to raise issue, merely for the
purpose of justifying the prohibition propounded by him, for the
first time. , -

- For, even according to him, the fiction of adoption, is not,
that the boy is begotten by the adopter on the boy’s ‘natural
mother. Because if that had heen so, the boy ought to have
retained his relationship to his natural mother and her relations.
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On the contrary it is admitted on all hands, that the real fiction
of adoption is, that the boy is begotten by the adopter on his own
wife, and it is on that footing that the adopted son’s right of in»
heritance from the adoptive mother and her relations has been
recognized, and that from his natural mother and her relations,
denied to him. In performing the Pérvana Sréddha he is to offer
pwndas. or .oblations to his adoptive mother’s sires, not to those
of his natural mother, see Dattaka~-Miménsd vi, 50. So the pro-
hibition is utterly inconsistent with this theory of adoption, now
universally accepted. : S o

(4) - There is a text of Yama, which appears to support the
adoption by a twice-born person, of his daughter’s son :— :

. QifeS wregh v Wkt afe |
- wmEnRy ag fefafary s awn

which means,—* The Homa or the like ceremony is. not (neces-
sary) in the case (of adoption) of the daughter’s or the brother’s
son ; by the verbal gift (and acceptance) alone, that is accom-
plished :" this is declared by the Lord Yama.”’—This text was relied
on by some. Séstris of Bombay in 1821 A.D., who were can.
sulted in the case of Huebut Rao, 2 Borrodaile 75, (85). I have
not found it cited in any commentary of note ; but Pandit Bharat
Chandra Siromani used to repeat it to his pupils, and it is alsa
cited in some unimportant works on adoption, see the said Pandit’s
compilation, called Dattaka-Siromani, pp. 45, 92, 244 and 246.
This text, however, is not found in the Code of Yama, such as
is now extant and published; it does not contain a single
passage on positive law ; nor do the published Codes of Vrihaspati
and Kétyayana, although numerous texts from them are cited by
cemmentators on positive law, none of which is found in the
published editions. Another text of Yama, cited in the Diya+
bhaga,:Ch. XI, Sec. 5, para. 87, was the subject for consideration
by a Full Bench of the Calcutta High Court (1 C.8., 27), and the
learned judges were anxious to see the context for the purpose of
ascertaining the true meaning of that text (1 C.S,, 38), and I was
eonsulted and asked by an eminent judge of that Bench to procure
the Code of Yama. I saw Pandit .Bbarat Chandra Siromani on
the subject, but he said that the complete Code of Yama contain-
ing. the chapter on positive law, he had never seen, and could not
be found anywhere, so far as he was aware. Hence the above
text cannot be supposed to be spurious, simply because it is not
found in the published incomplete Code of Yama ;. it seems
to have been. traditionally known in the Sanskrit law-schools, when
we find jt.cited by the Bombay Séstris and a Bengali Pandit, . .. .

8
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" Nor can it be contended that this text of Yama should be
construed to refer to the Siédras only, and not to the twice-born
classes, Because, in construing passages of law, we must take
into consideration the religious disability of the Svédras under the
Codes, to whom the privilege of performing sacrifices was denied,
see Jaimini's Miménsi (6, 1, 25 et seq) the topic of .incompetency
of Sidras to perform sacrifices or war ’ 1
This view is entertained even now, with this difference only, that
certain modern writers say that the Homa and the like ceremouy
may be performed by the S#dras, vicarously. through the Brih-
mana priests. But the Calcutta High Court and the Privy
Council -have held that this modern view, however beneficial and
profitable it might be to the Bréihmanical class subsisting by
priest-craft, is not binding on the S#dras, who may, therefore,
validly adopt a son without performing the Homa ceremony:
Behart Lall v. Indromani, 21 W.R., 285, affirmed by Privy Council,
Indromoni v. Behari Lall, 5 C.S., 770, o
(5) Nanda Pandita was neither a lawyer nor a judge, but
merely a Sanskritist and teacher of the sacred literature, and.:the
above prohibition may be fairly taken to be intended by-him as
directory only, and a rule of the Law of Honour. Nor does he
say that an adoption made in contravention of that prohibition is
invalid, as he has dane in respect of another rule, see his Dattaka-
Miméansd v, 56, . ‘ ' ‘ ' :
 Discussion academical.—This discussion is no longer of prac-
tical importance to.lawyers; since the Judicial Committee have
held that as Nanda Pandita’s view has been adopted and acted upon
by all the High Courts for 80 or 90 years, it is incompetent to a
Court of Justice to treat the question now-as an open one : Bhag-
wan v..Bhagwan, 26 L A., 153, 166. '
Case-law.—The prohibition is not followed in the Punjab ;
nor in Madras where the adoption of the daughter’s and the
sister’s sons has been declared valid by custom amongst the Brgh-
manas, 9 M.S., 44; but notwithstanding, the adoption of the
son of the daughter of an agnate relative has been held invalid,
11 M.S., 49. Nordid the prohibition obtain in Bombay before 1879
A.D. when, however, the adoption by a Brédhmana, of his daughter’s
son was declared invalid, 8 B.S., 273. The prohibition is not res-
pected by persons adopting in the Kritrima form in Mithila, In
the North-West Provinces the adoption by a Bohra Bridhmana, of
his sister’s son has been held valid according to custom, 14 A.S.,
53 ; and in the recent Full Bench case of Bhagwan Sing, 17 A.8.,
294, it has been held by the Chief Justice Sir John Edge and the
majority of the Judges of the Allahabad High Court that Nanda
Pandita’s rule ought not to be enforced, and that the ‘adoption of

t
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the daughter’s son and the like is valid amongst the regenerate
classes. But this decision of the majority has been overruled:
by the Judicial Committee, as has already been noticed, ac-
cording to the maxim—Communis error facit jus. In Bengal
there is no_recent reported.case on- the point, but there were
several early decisions in conflict with each other. Here a
person’s daughter’s and sister’s son being entitled to ‘inherit his
property even when he dies joint with his co-heirs, in . preference.
to near agnates, the . question would not arise in many cases, in
which the daughter’s and the sister’s son as such would succeed,
even if’ their adoption be invalid,—and. this accounts for the
paucity of cases. In arecent case which came up to the Calcutta
High Court in second appeal, but ended in a. compromise, a
Brihmans had adopted his sister’s son apd died leaving him and
a widow and also a will, and then the adopted son died. during
the widow’s lifetime leaving sons, and thence arose the litigation
between the reversioner and the sister’s son’s sons, :
. The existence of usages to the contrary, proves that there
was no restriction such as is propounded by Nanda Pandita. If
the works of Nanda Pandit and his followers be thrown.out of
consideration, there is nothing else that may suggest to a student
of Hindu law, the existence of any such restriction,

Conclusion as to prohibited relations for adoption.—It
should be observed that Nanda. Pandita expressly prohibits a
brother, an uncle, and a daughter’s, a sister’s, and a mother’s
gister’s sons, of whom the last three only are to be excluded,
according to the texts of Sikala and Saunaka; and Sutherland
lays down the rule that a boy whose mother is prohibited for
marriage to a man by reason of relationship, cannot be adopted
by him, " It is very difficult to say what is the effect of the Judi-
cial Committee’s decision in Bhagwan Sing’s case, on. this rule,
since the, ratio decidends of their Lordship’s decision in that case
may be contended to be applicable even to this wide rule enun-
ciated by the learned translator, although it is ‘not legitimately
deducible from what Nanda Pandita says on the subject. Be-
cause, right or wrong, Sutherland’s rule has been reiterated by
most text-writers on Hindu Law, as well as by the judges of the
highest tribunals in many cases, though it appears that there is
¢nly one single case in which an adoption has been pronounced
invalid by the application of this rule propounded by the learned
translator: 11 M.S,, 49, = L R -

. Qaste.~The adoption of a. boy belonging to a caste different
from that of the adopter is not forhidden' by the Smritis, There
is, however, a_passage in the alleged work of Saunaka, already
referred to, recommending adoption within- the caste; and pror
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viding that an adopted ‘son belonging to a: different caste.is
entitled to food and raiment only . and not to a share of ‘the pro-
perty, as he.cannot serve the spiritual purpose. The caste exclu-
giveness has become s0-rigid: mow, that an adoption of a son
known to belong to a different caste, is impossible at the present
da. . .- P b RV AV [ . P R
: y In an unreported case from Sylhet the High Court upheld
an adoption of a Kéyastha boy by a man of the Shahoo easte, by
reason of there being the usage of intermarriage between these
c“teﬁ. PN - : - 4 :
Age and initiatory ceremonies.—Neither in the Smritis nor
in the commentaries on general law is there any restrietion either
as to the age of, or as to the performance of any initiatory
ceremony upon, & person, which limits his capacity for being
adopted. - o T
. _But Nanda Pandita cites a passage of the Kaliki-Purina, a
modern production called Upa-Puréna, laying down that aboy who
has completed the fifth year, or one upon whom the tonsure has
been.performed though he may be within the fifth year, cannot be
adopted.: Nanda Pandita, however, construes the passages to mean:
that a boy whose age exceeds five dyea.rs cannot be adopted, and:
that one within that age may be adopted though the tonsure has
been performed upon him, but in that case the additional sacrifice
of Puttreshti must be performed. ) : ,
In the Dattaka-Chandriks, the passage cited from the Kflika-
Puréina is declared spurious: but.a new restriction is laid:down
to the effect that the age should not exceed the primary period
for the ceremony of investiture with the sacred thread, which is
the eighth year for Bréhmanas, the . eleventh for Kshatriyas and
the twelfth for Vaisyas, and that a Sddra may be adopted if:
unmarried. g : : -
‘Our courts, however, are disposed to reject these rulés, bat
at the same time they appear to lay down the rule that a twice-
born boy may be adopted if the ceremony of the investiture with
the sacred thread has not actually been performed upon him s
and a Stidra, before his marriage : Gunga v. Lekhraj, 9 A.S., 258."
. But theré is no such restriction in. the Punjab, or in Mithila
as regards Kritrima adoption, or amongst the Jainas j or in
Bombay where a married man with children may be adopted »
Dharma. v.. Ramkrishna, 10 B.S.,80. It is also held- in Madras
that according to custom amongst the Brshmanas the adoption of
a boy of the same gotra, after upa-nayana or investiture with the
sacred cord, is valid, 9:M.8,, 148; the. same usage- obtains in
Pondicherry. . There are other districts .in which no . restrietion
of the kindisobserved. ... .. . . - ..o L s

- -4
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- This is another innovation introdueed for the first time by
Nanda ‘Pandit, uselessly fettering the freedom of action of pers
sons in-a matter whlch is; as it ought. to be, left by the Smntxs
to their disoretion. :

‘But it is worthy of rema.rk that for the putpose of aﬂihan
tion an infant of tender age, whose mind and affections are yef;
unformed is preferable. There should also be such a difference
in the age of the boy and the adoptive parents, that the former
may look like the son of .the latter. But all this should be left
to the discretion of the persons concerned; no rigid rale is desir-
able, and accordingly the Bombay High. Court has expressed an
opinion that the fact that an adopted son is older than the adopt-
ing ms?therodoes not invalidate the adoptlon —Gopal . thnu,
23 B.S,, 25 N

Dattaka what ceremontes are nacescary

. The ceremonies of giving and. taking are a.bsolutely necessary
in all cases. . These -ceremonies must be accompanied by. the
actual delwery of the child; symbolical or constructive delivery
by the mere parol expression of intention on the part of the giver
and the taker, withont the presence of the boy is not sufficient,
(Stddessory v. Doorga, 2 Indian Jurist,"N.S., 22). Nor are deeds
of gift and acceptance executed and reglsbered in-anticipation of
the intended adoption, sufficient by themselves to- constituts
legal adoption, in the absence of actual gift and acceptance ae~
-companied by actual delivery, 19 W.R., 133.
.. The formalities of giving and ta,kmg may be elther whah
ma.y be called ordinary and secular, or what may be designated
religious and ceremonial, the latter are accompanied by the recital
of Vedik texts, and therefore cannot be performed by Siddras
and women ; and so in'an adoption by them, the acceptance of
‘the boy would be, like their acceptance of a chattel, D.M,, i, 17"~
.~ Ina-Sidra adoption no other -ceremony. is necessary, giving
-and taking being sufficient. I have already told you that it has
been held that Homa is not necessary for an adoption among
Sidras, 5 C.S., 770 ; it used, however, to be, oftener than not,
performed by them vlca,rlously through their Brdhmana priests. - -
With respect to the three regenerate tribes the ceremony of
Homa or burnt oﬂ:‘ermg is smd to be necessary in addxtxon to glv-
ing and taking, -
. The females of the regenerate -classes are, like Sﬁdras, in-
gompetent to study the sacred literature; so they cannot thems
‘selves recite the sacred texts and cannot consequently perform
the sacrifices, although they may join their husbands as indis<
pensable associates in ‘the performance of sacrifices. Hence
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widows like Stddras, can. perform the Homa rite vicariously
through the sacerdotal priests. The sacred texts are omitted if
women or' Sddras, perform any religious ceremony; @Wygwrarg
wwwrs | Véchaspati Misra however, maintains in his Vivida-
chintdmani that widows and Sddras cannot adopt at all by reason
of their incapacity to personally perform the Homa ceremony.

-It should, however, be remarked that the performance of the
Homa ceremony might be dispensed with in the case of an adoption
by a widow of the twice-born classes, for the same reasons as in
an adoption by a Sudra. Hence if Homa be not necessary in an
adoption by a Brihman{ widow, the result would be that it is not
necessary in any case.

It is ' wortby of remark that according to Hindu law a boy
could be given and taken as a slave and not as a son, such a slave
was called Dattrima or given ; hence, so long as slavery was in
force, the Homa ceremony was of very great importance, con-
clusively proving that the boy was adopted as the Datirima or

wen son, and not given and taken as a Datirima or ‘given slave.
ut now that slavery has been abolished, it is not of much value
in that way.
' Dattaka s his status and rights.

In Natural Family.,—Except for the purpose of prohibited
degrees in marriage, the connection of the adopted son with his
relations by birlh becomes extinguished unless they be also his
relations by adoption, as in the case of the adopter and the
adoptee being related before adoption. In such cases, however,
the original relationship ceases, and a new relationship based on
adoption, arises as far as possible between the adoptee and the
original relations, through the adoptive parents.

The consanguineal Sapinda relationship in the family of ‘his
birth continues even after adoption, and in consequence an
adopted son cannot marry a damsel belonging to that family, who
is within the degree of Sapinda relationship.

Dvyidmushydyana.—So also a boy who is adopted in the
dvydmushydyana form retains his natural relationship to all the
original relations and acquires. in addition, a new relationship
to his adoptive parents and their relations. He is called the
son of two fathers, as he is not absolutely given away in adoption,
but is made a son commen to both his original as well as his
adoptive parents, just as a property may be transferred so as to
become the joint property of the transferor and the transferee.
A son could be of this description either by operation of law or
by express agreement at the time of adoption. -According to
some, an only son can be adopted only in this form ; for, as a
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matter of law, he must continue his progenitor’s son notwithe
standing adoption in the ordinary mode. An’ express adoption
in this form is now rare. If an only son of one brother be adopted
by another brother or his widow, he becomes, by operation of
law, the son of two fathers, an express stipulation being un.
necessary : Krishna v, Paramshri, 256'B.8,, 587, .- - . -

Absolute adoption is civil death and new birth.—An absolute
adoption appears to operate as birth of the boy in the family of
adoption, and as civil death in the family of birth, baving regard
to the legal consequences that are incidents of such adoption.
He is deemed to be begotten by the adoptive father on his
own wife who is the adoptive mother. His status as 'son
of his real parents ceases in the same way as if he were
dead at the time of adoption, He cannot be born again without
having been dead. Manu’s.texts Nos. 11 and 12 as explained in
the Dattaka-miménsd and the Dattaka-chandrik4, and by other
Sanskrit commentators, are clear authority for the proposition
that adoption is tantamount to civil death and fresh birth.

The boy cannot take away with him the natural father’s
gotra and riktha, when he is passing from the family of his birth
to that of adoption, or more properly speaking, when he becomes
divested by adoption, of the status of being the son of his
progenitor, and is invested with the status of being the son of the
adopter, His status of sonship to the real parents being extin-
guished, he ceases to be a member of the natural father’s gotra or
family, and his existing proprietory right in the progenitor’s
property. also comes to an end, as well as his capacity to perform
the exequial rites for the spiritual benefit of his natural father
and other ancestors ceases; both secular and spiritual conuection
with the natural parents and their relations, cease for ever, At
the same time the very same connection, arises with the adoptive
parents and their relations; he acquires the status of sonship to
the adoptive parents, and as such becomes a member of. the
adopter’s gotra, becomes a coparcener of his family estate, and is
invested with the capacity for offering pinda to him and his-an-
cestors, :

According to ancient Hindu law the status of a person appears
to have been detéermined by three things, namely, the gotra, the
riktha, and the pinda. The Joint Family system was and still is
the distinctive feature of Hindu society, the family and not the
individual was the unit of society, and each family was possessed
of the riktha or property forming the hereditary source of main-
tenance of its members; and it was an imperative duty of a person
to provide with pinda or funeral oblations, the deceased ancestors
of the family to which he belonged., The members of a family
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appear to have beeén divided into two classes; some wefe co-pros
prietors of the riktha or family estate, while -the rest were not
80, but entitled to maintenance only, out of the said estate. . : :

The two passages of Manu, one (ix, 142) dealing with- the
extinction of the adopted son’s status in the family of birth, and
the other (ix, 158-160) .with the accrual of the new status in the
family of adoption, are illustrative, and are based on the principle
and fiction of civil death and fresh birth. Accordingly the same
legal consequences follow from adoption, as from retirement or
adoption of a religious order. The adopted son is to be deemed
dead in the family of birth, and succession must therefore open to
any property that may. belong to him at the time of adoption; of
which he becomes divested.

- "The law on the subject has been misunderstood, owing tothe
mistranslation of Manu’s text, ch. ix, sloka.142 (text No. 11)
‘which clearly implies that the adopted son’s existing proprietary
right in the natural father’s property. becomes extinguished;
otherwise, why should he not take away with him such property
'or his share in the same when he is leaving the progenitor’s family
fox joining the adopter’s family ? And the text has been so under-

'stood by all the sanskrit commentators. The view expressed in the
Ta.gore Law Lectures on adoption, that there is no authority for
‘maintaining adoption - to be tantamount to civil -death,—is
-erroneous as being contrary to the said text of Manu, and to the
‘commentaries on Hindu law, which do not appear to Have been
taken into consideration in the said Lectures ; although the same
view has‘also been taken in thecase of Behart v. Kailas, 1 W.N.,
"121, in consequence of the proper materials for a correct decision
mnot bemg placed before the learned judge. ol
"' Adopted son cannot renounce status by adoption.—The boy
‘who is: validly given away in adoption by his parents, has no
«choice in the matter: he cannot renounce the status as adopted
‘son; he cannot question the power of his parents to cause the
:severance of his connection with his natural relations; he may
-give up his right of inheritance from tlie adopter, but he cannot
give up his status as adopted son, and return to his fannly of
:bxrth Mahadu v. Bayaji, 19 B. S 289, :

-Status and inheritance in the adoptive family.—The adopted
‘gon’s status and rights in the family  of ‘adoption, are dealt with
'by the commentators, as being based upon express texts, and

‘according to them the adopted son stands in many respects on a
-footing very different from that of the real legitimate son. As
lregards inbheritance, there is a conflict between the Sinritis, some

of which are very favourable to the adopted son while: others are

“not 8o, the latter admitting his right of inheriting- from ‘ the
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‘adoptive father alone. "The commentators endeavour to reconcile
the “conflicfing texts by holding that possession of good qualities
-will entitle the adopted son to inherit from the adoptive father as
well as from his relations ; otherw:se, he will inherit from ‘the
adoptive father alone. There is, however, no express authority in
Hindu law recogmzmg the adopted son’s right of mhentance from
‘the adoptive mother’s relations.

: Our Courts of Justice have avoided the difficulty by laying
down a rule based upon the principle of equity and justice, and
80 cutting the Gordian knot of conflicting texts,—the principle
being that the adopted son should have the same rights in the
‘family of his'adoption, as he loses in the family of his birth,
_unless there be express texts curtailing the same: they -have
‘thus adopted a principle which appears “to be quite contrary to
that followed by tlie commentators, namely, that the adopted son
‘cannot claim any right unless there be an ex ress text giving
him that right, ~and have disregarded the above distinction
drawn by the commentators, by tacitly a.ssummg the adopted son
‘to be endowed with good qualities in every case,

Accordingly it is now settled by the decisions of the superlor
Courts that, as regards inheritance ‘the adopted son holds in all

?ecbs the same position as.an aurasa son of the adoptive father

the adoptive mother, and is entitled to all the rights of 4
real son of the.adoptive parents with the exceptlon of only such
as’has been expressly denied him.

" The result is, that he will inherit from the adoptive father,
t.be adoptive motlier and all their relations without any distinc-
tion or restriction, subject only to one exceptnon mentioned below.
The adopted son of a full brother will take in preference to the
aurasa son of a half-brother; and one daughter’s adopted son
‘will inherit equally with another daughter’s real son. See Padma-
kumari v. Court of Wards, 8 C.S., 302 Kalikomal v. Umasunker,
10C.8,, 232,see also 6 C.8S,, 289 8 W.R,49;1A8, 255;
8 Knapp, 55; 5 W.R,, P.C., 100.

Theory of adoptlon.-—lt has already been observed that the
theory of ‘adoption is complete affiliation, and consists in the
fiction of new birth, the adopted boy being deemed to be begotten
by the adoptive father on his own wife. But it must not be
‘supposed that theinequality of the aurasa and the dattaka sons as
regards their rights, such as is found in the commentaries, is in-
consistent with this theory, Foréven among aurasa sons unequal .
distribution of property at partition, is laid ‘down in the Smrltls,
-and used to be made in former times.

_Adoptive mother.—When the adopter has more wives than
‘one, then the question may arise as to which of them will be
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the mother of the adopted son. If the adopter allows any one of
his wives to join him in the ceremony of taking the boy in adop-
tion, in that case she will be his adoptive mother, and her :co-
wives his stepmothers, so that the adopting mother would succeed
to him to the exclusion of the other wives of the adoptive father.
See W.R., Gap. No., p. 71 and 18 M.S,, 277. On appeal against
this Madras case, the Judicial Committee held these two cases to
be rightly decided. In this case a man selected one of his two
wives to adopt a boy in conjunction with him, the boy inherited
the adopter’s estate and died an infant, leaving the two widows
of the adopter; the adopting widow was held entitled to succeed
}o the estate in preference to the other: Annapurnt v. Forbes, 26
.A., 246,

But a difficulty arises if the adopter alone takes the -boy, or
when all his wives join with him, if the latter course be possible.
In either case all the wives might be taken to be his adoptive
mothers, But fiction would then surpass nature: joint produc-
tion of a single son by several females is a phenomenon unheard
of, except in the story of Jardsandha in our Mahdibhdrata, The
Itih4sas and the Purinas, however, are our books of precedent,
and you may rely upon them for drawing an argument by analogy
in favor of the adopted son’s rights. So the adopted son who is
a favourite of law would have different sets of maternal relations
to inherit from, if such an anomaly be permissible. '

A greater difficulty presents itself when a widower or a
bachelor adopts. In the first case it might be said that the de-
ceased wife of the adopter will be the adoptive mother, and her
relations the maternal relations of the adopted son. The diffi-
culty in the latter case, however, must remain unsolved.

But it should be observed that although the husband’s son
is deemed by courtesy to be the wife’s son, yet acceptance by the
wife is absolutely necessary to constitute the husband’s adoptee,
herlegal son. Even when a man has only one wife, and the man
alone adopts and the wife does not join in the act of adoption or
concur in it, the legal relation of mother and son cannot arise
between them. Nanda Pandita, no doubt, maintains that although
the husband’s assent is necessary for an adoption by the wife, yet
the husband may adopt without the assent of the wife, and the
gon so adopted would belong to the wife in the same manner
as any property accepted by him. But as the wife’s right to the
husband’s property is neither co-equal nor similar to that of
the husband, but is subordinate in quality and character and is
assumed to enable her to use and enjoy the same to a limited ex-
tent; similarly there can be no actual and legal relation of mother
and son between the wife taking no part in the adoption, and the
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husband’s adopted son; any more than between .a wife .and the
husband’s begotten son by her co-wife. That a stranger adopted
by & man without the concurrence, or even against the will, of
his wife, would become legally her son, is a proposition which
must be established by authority ; should there be none,. the
above ipse dizit of Nanda Pandita declaring the husband’s in-
dependence of the wife as regards adoption, would not be suffi-
cient for that purpose. It would .be begging the question to
say that the husbands’s adopted son becomes the son of his wife,
when he has only one wife, even without her consent. Nanda
Pandita also, appears to indicate that acceptance by the wife is
necessary to constitute her.the legal mother of her husband’s
adopted son, by saying that the ancestors of the mother that

accepts in adoption wfayfewt =7 wrar are the adoptee’s maternal
randsires in the ceremony of P4rvana Sridddha, performed by
im: Dattaka-miménsé vi, 50. Hence the term, ‘adoptive mother’
must be taken in its primary meaning of adopting mother, and
not in the figurative sense of the adopter’s wife. The Sanskrit
rule of legal construction is that every word should be taken in
its ordinary primary meaning w fay g wezz | The incidents of
Kritrima adoption in Mithila, throw considerable light on the
point.
-Ante-adoption agreement curtailing adopted son’s rights.—
It has already beep noticed that a widow is not legally bound
to execute the power of adoption, however solemnly she might
be enjoined by the husband, Her interest in the husband’s estate
is not affected by her omission to adopt, Her interest is opposed
to her duty to carry out the husband’s wishes; these are sought
to be reconciled by an agreement before adoption, between the
widow and the natural father of the boy, whereby the widow
retains some interest in the husband’s estate for her life. Such
arrangement does not appear to be open to any valid objection,
if the right retained does not exceed the widow’s estate which
she is entitled to enjoy notwithstanding an authority to adopt,
which she may ignore. It cannot be deemed to be a frandulent
execution of the power, Whenthe donee of the power derives
a benefit from the execution of the power in a particular manner,
but for which he could not have got the benefit, then the execu-
tion may be regarded a fraud upon the power. But the power
of adoption is a peculiar one, the like of which is not found in
the English law., The Bombay High Court has held thatan
agreement by the natural father consenting to retention by the
adopting widow, of certain interest in the husband’s estate is
-binding on the adopted son: Ravi v. Lakshmi, 11 B.S., 881, 898.
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The Judicial Committeé have expressed an-opinion against guch
agreement ; in a case in which it was made after adoption. - Their
Lordships observed.— No' conditions were attached to the- adop-
tion. Had it been otherwise, the analogy, such as it is, presented
by the doctrine of Courts of Equity in this country relating to
the execution of powers of appointment would rather suggest
that, even in that case, the adoption would have been va.hd and
the conditions void.”—16 L. A, 59=16 C.S., 556.

- The Madras High Court ha.ve taken this view, and relymg
on this obitur dictum of the Privy Council have held that the
adopted son’s rights cannot be curtailed by any ante-adoption
agreement of the natural father: Jagannadha v. Papamma, 16

" M.S,, 400.

_ The effect of such & view as this would be that a.doptlona
will not take place at all in most cases, that is to say, a greater
fraud will be perpetrated on the power, which the courts are
powerless to prevent. It is doubtful whether this - result is desir-
able, and whether it is not preferable that the lesser fraud, if
frand it be, should be permitted. Besuies it would be no less a
fraud on the Purdanashin widow who is induced to adopt upon
the understariding, that the conditions ‘subject to which she
ndopts are valid and binding on the adopted son, if the condltxons
be declared void and the adoption good.

‘Adopted son’s share.—The only exception; agreeably fo the
prlnclple above mentioned, is, as to the ampunt of share to be
obtained by the adopted son when a real son becomes subsequently
born to the adoptive father, there being express texts giving to
the adopted son, a lesser share in that event.” In this respect too,
there are conflicting texts, some giving him a third share, some'a
fourth share, while there is a text of Vriddha-Gautama, cited in the
Dattaka-miménss v, 43, which says that an adopted son endowed
with excellent qualities and an after-born son are equal sharers. -

In dealing with the adopted son’s heritable right, our Courts
have agsumed him to be endowed with  excellent qualities in all
cages; if the same assumption be made with: respect to the
question as to the amount of his share, when an aurasa son is
subsequently born, then he should get an equal share in all cases;
according to the above text of Vriddha-Gautama. But the ques-
tion has not been considered from thls pomt of view, in the casés
on the subject.

'The expressions one-third share and one-fourth share a pem'
to be used in the texts, as having reference to .the share of the
aurasa son'; and not'as being so much part of the estate, forin
that case 1f there are many real sons born, the adopted son would
have-got a larger ‘share than each :of them, The conflict. lias
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But the rile adopted is.that in Bengal the adopted.son would get:
half ‘of what a. begotten son ‘gets (4 C.8., 425); and 'in ofher
laces, one-fonrth of the same (1 Mad. H.C.R., 45; 16 B.S.,
g47_). - But it bas recently been held by the Bombay High Court,
that he is entitled to a fifth share instead of a fourth ghare,
{@iriapa v. Ningapa, 17 B.S,, 100), in other words, to one-foyrth
of what a legitimatesongets. .~ . . . | T
". ... There is no other express authority in the Smritis for cur-
tailing the rights of the adopted son. But the author of the
Dittaka-chandrikd extends this rule of difference in. shares, to:
cases of partition between male descendants in the male line down.
to the great-grandson, where there is competition between an
adopted and a real descendant. He does so by analogy which
would make the rule applicable to all cases in which there is
competition between a real and an adopted relation. o
. The extended rule has been followed by the Calcutta Higl
Court in a case in which the adopted son of one brother brought
a suit for partition against the soms of two other brothers
(4 C.8., 425) ; they formed members of a joint family governed by.
the Mitdkshard. The Madras High Court doubts the correctness
of this decision: (Rdjd v. Subbaraya, 7 M.S., 258). = S
./Tke rule was not applied to a case in' which the adopted son
of one daughter was a claimant together with the real legitimate
son 'of another daughter, both. of whom were held to be equal
sharers. (9 C.S., 70). ) o
. Another novel rule enunciated for the first time by the:
Dattaka-chandrikd, is that a Sddra’s adopted son should share:
equally with his begotten son, on the ground that a Sidra’s
illegitimate son may by the father’s choice get an equal share with
his legitimate sons. It is difficult to understand the cegency of
this argument. This rule, however, has been followed by the
Madras High Court (7 M.S., 258), for this book is said to be of
special authority in Bengal and Madras. , .
Adopted son’s right as against adopter.—The position of an.
adopted son is secure under the Mitdkshars ; for as he is entitled
to all the rights of a real legitimate son, he acquires from the:
moment- of adoption, a right.to the ancestral property, so ag $o.
become the co-owner of the adoptive father with co-equal rights.
But if his position be not better than that of a real legitimate.
son, then under the Diyabbiiga, and also under the Mitdksharf so:
far as regards the self-acquired property, thé adopted son would,
be left .completely at the mercy. of . the. adoptive father,.. The.
proposition that an adopted son is entitled to the same rights ag a.
real legitimate son of the adoptive. parents, confers on him. in.
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Bengal the contingent and uncertain right.of inheriting from:
them and all their relations. But the certain right of inheriting
the adopter’s property ought to be secured to him by curtailing.
the adopter’s power of giving away his property to the detriment
of the adopted son, seeing that the moving consideration inducing
the parents to give their son in adoption is, his advancement by
his appointment as heir to the adopter’s property, According to
the principle of equity and justice, therefore, our Courts are
competent to protect an adopted son against the capricious and
whimsical disposition of his property by the adoptive father,
made with a view to deprive the son of the right of inheriting the
same, when the protection afforded by natural love and affection
to real legitimate sons is wanting in his case. There are,
however, some cases governed by the Mitikshars, in which it has
been held that an adoptive father is competent to make a gift of
his self acquired immoveable property either by an act ¢nfer vivos
(Rungama v. Atchama, 4 Moore 1=7 W.R., P.C,, 57) or by a will
(Purushotam v. Vdsudev, 8 Bom,, H.C.R., 0.C., 196, Sudanund v.
Bonamalee, Marshall, 137=2 Hay, 205), so as to deprive the
adopted son, But in these cases, the principle of equity could
not be invoked, inasmuch as the adopted sons became entitled to
large ancestral estates. . . I

" In Hindu law adoptions took the place of Wills which. were
anknown and unrecognized. Adoption is regarded by the Hindus
as an appointment of the heir and successor to the adopter. The
moving consideration influencing the natural parents to give
away their son in adoption is the belief that it is an advancement
of the child who is sure to get the rich inheritance of the adoptive
father. They would not have parted with their son, if they had
believed that the adopter could disinherit him, according to his
pleasure : had they thought such disinherison.possible they would
have required the adopter to settle his property on the boy before
making the gift. But this course has now become absolutely
necessary, inasmuch as the Privy Council bave held that in
adoption there is no implied contract with the natural father
that in consideration of the gift of his son, the adopter
will not make a will, depriving the adopted son of his estate:
(Sri Raja v. Court, 26 I.A,, 83=3 W.N., 415). It is so held even
in a case where there was an express agreement in which it was
gaid that the adopter constituted:the boy his heir to his estate ;
their Lordships remarked that by saying that, the adopter meant
only “that he had given him the same right of inheritence as a
natural son would have. But it should be obgerved that that
ig a'right which the law.gives to an adopted son, no. contract was
uécessary for securing.it.to him in that case. - :: =~ -~ ..
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. Adoption by widow and devesting.—When a person dies
giving an authority to his widow to adopt:a son unto him, then
his estate must vest in.the nearest heir living at the time of his
death ; for a Hindu’s estate.cannot .remain in abeyance for a
nearer heir who may come into existence in future, Hence if he
dies without leaving male issue, his estate must vest either in his
widow or widows, or in the surviving collateral male members of
the joint family if governed by the -Mitikshard. If again the
person leaves behind him a son and.authorizes his widow to adopt
in the event of that son’s.death without male issue, his estate
vests in that son, and on the latter’s death may vest in a person
other than the widow authorized to adopt. Between the death
of the adoptive father and the adoption, succession might open to
the estate of deceased relations of the adoptive parents, which
would have devolved on the adopted son, had his adoption taken
place before the falling in of the inheritance. Hence arises the
vexed question as to what estates, already vested in other persons,
may a subsequently adopted son take by divesting them, the
ordinary rule of Hindu law being that an estate once vested by
inheritance cannot be divested by reason of any subsequent
disqualification of the heir : (Moniram v. Kerry, 5 C.8., 776), or by
reason of a nearer heir coming into existence afterwards: (Kalidas
v. Krishna, 11 W.R,, 0.C,, 11=2 B.L.R,, F.B., 103). Hence
divesting by adoption is an exceptional rule founded on the
peculiar character of .the institution, and entirely based upon
judicial decisions which do not seem to be quite consistent.

When the estate is vested in the adopting widow as heiress
of her deceased husband, she becomes divested by the adoption
which is an act of her own:choice. If the husband’s estate is
vested in two co-widows, and one of them adopts a sou in the
exercise ‘of the power granted by the husband, it has been held
that-both the widows become. divested : Mondakini v. Adinath,
18 C.8., 69. So in Bombay it has been held that when the senior
widow without authority from the husband adopts a son of her
own accord, the junior widow ‘is also divested of her interest in
the husband’s estate (5 Bom., H.C.R., A.C.J., 181; 8 idem, 114).
But in a case where a person died leaving two widows and a son
by the senior widow, and giving authority to the junier widow to
adopt in the event of that son’s death, and on the happening of
that event the junior widow adopted a son, it'has been held that
the senior widow cannot be divested of the estate which became
vested in her as the mother and heiress of the son : Faiz-uddin v.
Tincowri, 22 C:S., 565. Soalso when on the existing son’s death
the estate vested in his widow.or in his paternal grandmother or
other heir; it has been held that his mother in the former case,
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and hjs stepmother.in-the litter, could not adopt, and cause. the
estate to.be divested:: Bhoobunmoyee v. Ramkisore, 10 M.LA.,
279=3 W.R., R.C., 15; Dromomoyee. v. Shama, 12.C.S., 246;
Annamah v. Mabhu, 8 Mad., H.C.R., 108., ... . - .. :
. Bat: if_ the estate vests in the adopting widow by inheritance
from her son or son’s son, and she then adopts, the adoption. will.
be valid, and the widow will be divested of the estate, according
to the Mitdkshard school: Jamnabai v. Raychand, 7 B.S., 225;
Ravji v. Lakshmibai, 11 B.S., 881; Lakshmi v. Gaito, 8 A.S,,
819 ; Manikchand v. Juguisetani, 17 C.S., 518, The law may be
contended to be different in the Bengal school, as regards divest-
ing in such cases, because :here under no circumstances can a,
brother take in preference to the mother, or a paternal uncle in .
preference to the paternal grandmother ; whereas according to.
the Mitikshard the male members of a joint family take, to the:
exclusion of the females, the undivided co-parcenary interest of a
deceaged member ; and the adoption may be assumed to relate.
back to the time when the estate vested in the adopting widow.
Opposite opinions have been expressed by the learned Judges of.
the Calcutta High Court, the preponderance is in favour of the’
view that the mother becomes divested : see 5 C.S., 615 ; 2 W.N,,
889=25 C.S., 662 and 6 W.N., 20. It has, however, been. held:
by the Bombay High Court that an adoption made by a mother:
who succeeded as heir to her son after his death and that of his.
widow, is invalid, the power being at an end : Krishnarav v.
Shankarrav, 17 B.S., 164. .
-"An adoption by the widow of a predeceased son without the
assent of her mother-in-law cannot divest the latter of the,
father-in-law’s estate vested.in her: Gopal v. Vishnu, 28 B.S., 250,
. When a member of a joint family governed by the Mitdkshar4
dies giving permission to his widow to adopt a son, tlien his un-.
divided co-parcenary interest vests, on his death, in the surviving.
male members, who, however, will be divested by the subseguent
adoption made by the widow : Sr¢ Virada v. Srv Brozo, 1 M.S.,
69=38 L.A., 154 ; Surendra v. Sailaja, 18 C.8., 885. It should be,
observed, however, that vesting and divesting go on continnally
by births and deaths in a Mitéksharé joint family, and the law in .
this respect, is somewhat different in the two schools. But it.
appears that if the male member in whom the undivided interest..
of another member authorizing his widow to adopt, vests by sur-.
vivorship, dies and the whole family property vests in his widow,.
and then the ofher wi