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Sixth Amendment guarantee of counsel is
to ensure that a defendant has the assis-
tance necessary to justify reliance on the
outcome of the proceeding.’’  Id. at 691–92,
104 S.Ct. 2052 (emphasis added).  In cases
where an attorney’s mistake resulted in
the admission of evidence that would have
otherwise been suppressed, the outcome of
the trial does not become any less reliable.
United States v. Jones, 152 F.3d 680, 688
(7th Cir.1998);  United States v. Williams,
106 F.3d 1362, 1367 (7th Cir.1997);  Hol-
man v. Page, 95 F.3d 481, 490–92 (7th
Cir.1996), cert. denied, 520 U.S. 1254, 117
S.Ct. 2414, 138 L.Ed.2d 179 (1997).  This
is such a case.  As a result, it is not
necessary for us to determine whether
Hernandez–Rivas’ attorney’s performance
was deficient.  It is enough to note that
whether there was error or not, the out-
come of this trial was no less reliable for
having heard the additional evidence.
Lockhart v. Fretwell, 506 U.S. 364, 368–70,
113 S.Ct. 838, 122 L.Ed.2d 180 (1993).

For these reasons, we AFFIRM.
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Muslim inmate sued state prison offi-
cials, alleging violations of Religious Land

Use and Institutionalized Persons Act
(RLUIPA) and First Amendment. The
United States District Court for the West-
ern District of Wisconsin, Barbara B.
Crabb, Chief Judge, 220 F.Supp.2d 937,
granted summary judgment for officials on
First Amendment claims and on prayer
feast claim under RLUIPA, but ruled that
refusal to allow inmate’s possession of
prayer oil violated RLUIPA, then, follow-
ing intervention by United States, 220
F.Supp.2d 955, upheld constitutionality of
RLUIPA. Officials appealed. The Court of
Appeals, Bauer, Circuit Judge, held that:
(1) Commerce Clause did not provide inde-
pendent constitutional bar to conditions
imposed on states’ receipt of federal fund-
ing through enactment of RLUIPA; (2)
Tenth Amendment did not provide inde-
pendent constitutional bar to conditions
imposed on states’ receipt of federal fund-
ing through enactment of RLUIPA; (3)
enactment of RLUIPA did not violate Es-
tablishment Clause; and (4) RLUIPA was
valid exercise of Congress’ Spending
Clause authority.

Affirmed.

1. United States O82(2)
Conditions that Congress may attach

to the receipt of federal money, incident to
its Spending Clause power, may be im-
posed to further broad policy objectives,
but Congress’ power is not unlimited.
U.S.C.A. Const. Art. 1, § 8, cl. 1.

2. United States O82(2)
Courts should defer substantially to

Congress’ determination as to what lies
within the general welfare in the context of
Congress’ use of its Spending Clause pow-
ers.  U.S.C.A. Const. Art. 1, § 8, cl. 1.

3. United States O82(2)
If Congress desires to condition the

states’ receipt of federal funds, pursuant to
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its powers under the Spending Clause, it
must do so unambiguously, enabling the
states to exercise their choice knowingly,
cognizant of the consequences of their par-
ticipation.  U.S.C.A. Const. Art. 1, § 8, cl.
1.

4. United States O82(2)
Any conditions attached to federal

funding pursuant to Congress’ exercise of
its powers under Spending Clause must be
related to a federal interest.  U.S.C.A.
Const. Art. 1, § 8, cl. 1.

5. United States O82(2)
Other constitutional provisions may

provide an independent bar to the condi-
tional grant of federal funds under Con-
gress’ Spending Clause powers.  U.S.C.A.
Const. Art. 1, § 8, cl. 1.

6. Civil Rights O1005
 Prisons O4(14)
 United States O82(2)

Congress’ attempt, through Religious
Land Use and Institutionalized Persons
Act (RLUIPA), to protect prisoners’ reli-
gious rights and to promote the rehabilita-
tion of prisoners satisfied requirement that
Congress’ use of its Spending Clause au-
thority be in pursuit of ‘‘the general Wel-
fare.’’  U.S.C.A. Const. Art. 1, § 8, cl. 1;
Religious Land Use and Institutionalized
Persons Act of 2000, § 3(a, b), 42 U.S.C.A.
§ 2000cc–1(a, b).

7. Civil Rights O1005
 Prisons O4(14)
 United States O82(2)

As required for such conditioning to
be valid, Congress clearly and unambigu-
ously attached conditions to states’ accep-
tance of federal funding for prisons in
enacting Religious Land Use and Institu-
tionalized Persons Act (RLUIPA) pursu-
ant to its Spending Clause powers, and
state corrections department was put on
notice of those conditions notwithstanding

its contention that RLUIPA’s use of ‘‘least
restrictive means’’ test made conditions
ambiguous, inasmuch as states were made
aware that conditions existed and simulta-
neously given the freedom to tailor compli-
ance according to their own penological
interests and circumstances.  U.S.C.A.
Const. Art. 1, § 8, cl. 1;  Religious Land
Use and Institutionalized Persons Act of
2000, § 3(a, b), 42 U.S.C.A. § 2000cc–1(a,
b).

8. United States O82(2)

For purposes of requirement that
Congress make unambiguous the presence
of any conditions attached to states’ re-
ceipt of federal funds, the exact nature of
the conditions may be largely indetermi-
nate, provided that the existence of the
conditions is clear, such that states have
notice that compliance with the conditions
is required.  U.S.C.A. Const. Art. 1, § 8,
cl. 1.

9. Civil Rights O1005

 Prisons O4(14)

 United States O82(2)

Religious Land Use and Institutional-
ized Persons Act (RLUIPA), which was
enacted to protect institutionalized persons
from substantial burdens in freely practic-
ing their religion, satisfied requirement
that any conditions attached to federal
funding be related to a federal interest,
inasmuch as Congress had interest in allo-
cating federal funds to institutions which
did not engage in discriminatory behavior
or in conduct that infringed upon individu-
al liberties, and in seeking to promote
prisoners’ rehabilitation, a process in
which religion could play important role;
that conditioned federal funds were not
allocated specifically to religious programs
was of no moment.  U.S.C.A. Const. Art.
1, § 8, cl. 1;  Religious Land Use and
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Institutionalized Persons Act of 2000,
§ 3(a, b), 42 U.S.C.A. § 2000cc–1(a, b).

10. United States O82(2)

If, in the context of Congress’ power
to condition receipt of federal funds pursu-
ant to its Spending Clause authority, a
state wishes to receive any federal fund-
ing, it must accept the related, unambigu-
ous conditions in their entirety.  U.S.C.A.
Const. Art. 1, § 8, cl. 1.

11. Civil Rights O1005

 Commerce O82.20

 United States O82(2)

Whether or not the Commerce Clause
provided independent justification for Reli-
gious Land Use and Institutionalized Per-
sons Act (RLUIPA) did not affect RLUI-
PA’s constitutionality under the Spending
Clause, and therefore Commerce Clause
did not provide independent constitutional
bar to conditions imposed on states’ re-
ceipt of federal funding through enactment
of RLUIPA.  U.S.C.A. Const. Art. 1, § 8,
cl. 1, 3;  Religious Land Use and Institu-
tionalized Persons Act of 2000, § 2 et seq.,
42 U.S.C.A. § 2000cc et seq.

12. States O4.4(1)

When Congress engages in a constitu-
tional use of its delegated Article I powers,
the Tenth Amendment does not reserve
that power to the states.  U.S.C.A. Const.
Art. 1, § 1 et seq.;  U.S.C.A. Const.Amend.
10.

13. States O4.16(1)

Tenth Amendment does not restrict
the range of conditions that Congress can
impose on the receipt of federal funds,
even if Congress could not achieve the goal
or goals of those conditions directly.
U.S.C.A. Const. Art. 1, § 8, cl. 1;  U.S.C.A.
Const.Amend. 10.

14. Civil Rights O1005
 States O4.16(1)
 United States O82(2)

Tenth Amendment, which did not re-
strict range of conditions that Congress
could impose on states’ receipt of federal
funds, did not provide independent consti-
tutional bar to conditions imposed on
states’ receipt of federal funding through
enactment of Religious Land Use and In-
stitutionalized Persons Act (RLUIPA).
U.S.C.A. Const.Amend. 10;  Religious
Land Use and Institutionalized Persons
Act of 2000, § 2 et seq., 42 U.S.C.A.
§ 2000cc et seq.

15. Civil Rights O1005
 Constitutional Law O84.5(14)
 Prisons O4(14)
 United States O82(2)

Congress’ enactment of Religious
Land Use and Institutionalized Persons
Act (RLUIPA), to protect institutionalized
persons from substantial burdens in freely
practicing their religion, did not violate
First Amendment’s Establishment Clause,
such that First Amendment provided inde-
pendent bar to conditions on states’ receipt
of federal funds imposed by RLUIPA, in-
asmuch as requirements of RLUIPA could
not fairly be said to amount to government
advancement of religion through its own
activities or influence, but rather sought to
remove only most substantial burdens im-
posed by states upon prisoners’ religious
rights, while giving states’ penological in-
terests due consideration.  U.S.C.A. Const.
Art. 1, § 8, cl. 1;  U.S.C.A. Const.Amend.
1;  Religious Land Use and Institutional-
ized Persons Act of 2000, § 3(a, b), 42
U.S.C.A. § 2000cc–1(a, b).

16. Constitutional Law O84.1
Under three-part test used to discern

whether legislation is consistent with Es-
tablishment Clause, statute must have a
secular legislative purpose, its principal or
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primary effect must be one that neither
advances nor inhibits religion, and statute
must not foster an excessive government
entanglement with religion.  U.S.C.A.
Const.Amend. 1.

17. Constitutional Law O84.1
For a law to have forbidden ‘‘effects’’

under Lemon test for Establishment
Clause challenges, it must be fair to say
that the government itself has advanced
religion through its own activities and in-
fluence;  thus, there is ample room under
the Establishment Clause for benevolent
neutrality which will permit religious exer-
cise to exist without sponsorship and with-
out interference.  U.S.C.A. Const.Amend.
1.

18. Civil Rights O1005
 Constitutional Law O84.5(14)
 Prisons O4(14)

Religious Land Use and Institutional-
ized Persons Act (RLUIPA) does not vio-
late the Establishment Clause by seeking
to lift burdens on religious worship in in-
stitutions without affording corresponding
protection to secular activities or to non-
religious prisoners, inasmuch as RLUIPA
merely accommodates and protects the
free exercise of religion, which the Consti-
tution allows.  U.S.C.A. Const.Amend. 1.

19. Civil Rights O1005
 United States O82(2)

Religious Land Use and Institutional-
ized Persons Act (RLUIPA) was valid ex-
ercise of Congress’ Spending Clause au-
thority.  U.S.C.A. Const. Art. 1, § 8, cl. 1;
Religious Land Use and Institutionalized
Persons Act of 2000, § 2 et seq., 42
U.S.C.A. § 2000cc et seq.

West Codenotes

Recognized as Unconstitutional
42 U.S.C.A. §§ 2000bb, 2000bb-1,

2000bb-2, 2000bb-3, 2000bb-4.

Jerry Charles, Oshkosh, WI, pro se.

Gene C. Schaerr (argued), Sidley Austin
Brown & Wood, Washington, DC, for
Plaintiff–Appellee.

Jody J. Schmelzer (argued), Office of the
Attorney General, Madison, WI, for Defen-
dant–Appellant.

Michael S. Raab, Paul D. Clement (ar-
gued), Washington, DC, for Intervenor–
Appellee.

Todd R. Marti, Office of the Attorney
General, Columbus, OH, for Amicus Curi-
ae.

Before BAUER, COFFEY, and DIANE
P. WOOD, Circuit Judges.

BAUER, Circuit Judge.

Plaintiff Jerry Charles, a Muslim in-
mate, filed an action against officials with
the Wisconsin Department of Corrections’
Division of Adult Institutions (collectively,
‘‘DOC’’), alleging separate violations of his
First Amendment right to the free exer-
cise of religion as well as the Religious
Land Use and Institutionalized Persons
Act (‘‘RLUIPA’’), 42 U.S.C. § 2000cc–1(a),
because DOC officials prohibited him from
possessing Islamic prayer oil in his cell
and from celebrating more than one reli-
gious feast per year.  The district court
granted summary judgment in favor of the
DOC on both of Charles’ First Amend-
ment claims and on his religious feast
claim under RLUIPA.

The court, however, held that the DOC
violated RLUIPA by refusing to allow
Charles to possess a reasonable quantity
of prayer oil but reserved judgment on the
DOC’s constitutional challenge to RLUIPA
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in order to allow the United States to
intervene and defend the statute. Follow-
ing intervention by the United States, the
district court held that RLUIPA was a
constitutional exercise of Congress’ power
under the Spending Clause and that it did
not violate the Tenth Amendment or the
First Amendment’s Establishment Clause.
As a result, the court entered summary
judgment in favor of Charles on his prayer
oil claim under RLUIPA.  We affirm.

BACKGROUND

Charles is a practicing Muslim inmate at
the Oshkosh Correctional Institute, a me-
dium-security prison operated by the
DOC. According to Muslim practices,
Charles prays five times a day and under-
goes ritual cleansing or purification, in
part to eliminate offensive body odors pri-
or to prayer.1  This ritual cleansing often
involves the application of fragrant prayer
oil.  In April 2001, the DOC implemented
two, revised Internal Management Proce-
dures (‘‘IMPs’’), # 6 and # 6A.2 These
IMPs addressed ‘‘Religious Beliefs and
Practices’’ and ‘‘Religious Property,’’ re-
spectively.

IMP # 6 identified seven ‘‘umbrella reli-
gion groups’’ (including Protestant, Mus-
lim, Native American, Catholic, Jewish,
Buddhist, and Wiccan) and established
procedures and guidelines for each group.
IMP # 6A addressed the quantity and
type of religious property that each inmate
could possess in DOC institutions and list-
ed specific, approved items for each um-
brella religion group.  Inmates purchase
religious and other personal property with

personal funds, managed by the correc-
tional institution in which the inmate is
being held.  IMP # 6A lists religious
books and publications, prayer beads, a
prayer rug, and a kufi cap as approved
items for Muslim inmates but does not list
Islamic prayer oil.  DOC officials, there-
fore, prohibited Charles from possessing
any such oil, though other kinds of fra-
grant body oils and lotions were made
available to inmates.

The DOC received approximately 14.5
million federal dollars in fiscal year 2001,
which comprised roughly 1.6% of DOC’s
annual budget, none of which was directed
to religious programs.  Each time an in-
mate seeks to purchase a personal proper-
ty item, the DOC must follow extensive
bureaucratic procedures.  These proce-
dures are designed to ensure that the re-
quested item is permissible;  not a security
threat;  properly ordered, received, and in-
ventoried by various prison officials;  and
delivered undamaged to the inmate upon
receipt at the correctional institution or
following an inmate’s transfer between
DOC facilities.  According to the DOC, in
developing IMP # 6A, DOC officials con-
sulted and conducted research with reli-
gious leaders in order to identify specific,
allowable religious property and to create
fairness among religious faiths.

Congress enacted RLUIPA following
the Supreme Court’s decision in City of
Boerne v. Flores, 521 U.S. 507, 117 S.Ct.
2157, 138 L.Ed.2d 624 (1997), which struck
down the Religious Freedom Restoration
Act of 1993 (‘‘RFRA’’), 42 U.S.C. § 2000bb
to 2000bb–4, under the Fourteenth

1. Apart from its religious implications, this
strikes us as a good thing for all involved in
the prison setting—or indeed, anywhere else.

2. The DOC claims that severe overcrowding
and a quadrupling of the State’s prison popu-
lation over the last twenty years, forcing ap-
proximately 4,000 inmates to be placed in

out-of-state contract bed facilities, contributes
to the difficulties of prison management and
necessitates streamlined procedures for han-
dling things such as inmates’ personal proper-
ty.  Hence, the DOC revised IMPs # 6 and
# 6A.
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Amendment insofar as it applied to states
and localities.  Similar to RFRA, Congress
enacted RLUIPA, in part, to protect in-
mates and other institutionalized persons
from substantial burdens in freely practic-
ing their religions.  Specifically, RLUIPA
provides that,

No government shall impose a substan-
tial burden on the religious exercise of a
person residing in or confined to an
institution, as defined in section 1997 of
this title, even if the burden results from
a rule of general applicability, unless the
government demonstrates that imposi-
tion of the burden on that person—

(1) is in furtherance of a compelling
governmental interest;  and

(2) is the least restrictive means of
furthering that compelling govern-
mental interest.

42 U.S.C. § 2000cc–1(a) (2000).

Rather than rely on the Fourteenth
Amendment, Congress invoked the Spend-
ing and Commerce Clauses and hinged the
applicability of RLUIPA on whether:  ‘‘(1)
the substantial burden is imposed in a
program or activity that receives Federal
financial assistance;  or (2) the substantial
burden affects, or removal of that substan-
tial burden would affect, commerce with
foreign nations, among the several States,
or with Indian tribes.’’  42 U.S.C.
§ 2000cc–1(b).  If the sole basis for the
applicability of RLUIPA rests in the Com-
merce Clause power, a defendant can as-
sert an affirmative defense that RLUIPA
is inapplicable if the burden at issue
‘‘would not lead in the aggregate to a
substantial effect on interstate commerce.’’
42 U.S.C. § 2000cc–2(g).  Finally, RLUI-
PA creates a private right of action for
individual prisoners and grants the United
States power to enforce the statute
through injunctive or declaratory relief.
42 U.S.C. § 2000cc–2(a), (f).

ANALYSIS

We undertake a de novo review of the
district court’s grant of summary judg-
ment in favor of Charles, because the par-
ties do not dispute any material facts and
present only questions of law for our con-
sideration.  O’Kane v. Apfel, 224 F.3d 686,
688 (7th Cir.2000).  Rather than argue the
merits of Charles’ prayer oil claim under
RLUIPA, the DOC urges this Court to
determine that Congress’ enactment of
RLUIPA runs afoul of its Spending and
Commerce Clause powers, the Tenth
Amendment, and the Establishment
Clause of the First Amendment.  We re-
view each claim in turn.

A. Spending Clause Authority

[1] As a starting point, we note that
the parties do not dispute that if RLUIPA
is constitutional it would apply in this case
because the DOC receives federal funding.
42 U.S.C. § 2000cc–1(b).  The United
States Constitution gives Congress the
power to ‘‘lay and collect Taxes, Duties,
Imposts, and Excises, to pay the Debts
and provide for the Common Defence and
general Welfare of the United States.’’
U.S. CONST. art.  I, § 8, cl. 1. The Supreme
Court has held that Congress may attach
conditions to the receipt of federal money
incident to its Spending Clause power.
South Dakota v. Dole, 483 U.S. 203, 206,
107 S.Ct. 2793, 97 L.Ed.2d 171 (1987).
These conditions may be imposed in order
to further broad policy objectives, but Con-
gress’ power is not unlimited.  Id. at 206–
07, 107 S.Ct. 2793.

[2–5] First, under the plain language
of the Constitution, use of the Spending
power must be in pursuit of ‘‘the general
Welfare.’’  U.S. CONST. art.  I, § 8, cl. 1;
Dole, 483 U.S. at 207, 107 S.Ct. 2793.
Courts should defer substantially to Con-
gress’ determination as to what lies within
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the general welfare.  Dole, 483 U.S. at 207,
107 S.Ct. 2793.  Second, ‘‘if Congress de-
sires to condition the States’ receipt of
federal funds, it ‘must do so unambiguous-
ly TTT, enabl[ing] the States to exercise
their choice knowingly, cognizant of the
consequences of their participation.’ ’’  Id.
Third, any conditions attached to federal
funding must be related to a federal inter-
est.  Id. And fourth, ‘‘other constitutional
provisions may provide an independent bar
to the conditional grant of federal funds.’’
Id. at 208, 107 S.Ct. 2793.

1. Pursuit of the general welfare

[6] The Court of Appeals for the Ninth
Circuit recently held that RLUIPA satis-
fies the first part of the Dole test in that
Congress’ attempt to protect prisoners’ re-
ligious rights is in line with the protections
afforded by the Constitution through the
First Amendment’s Free Exercise Clause.
Mayweathers v. Newland, 314 F.3d 1062,
1066–67 (9th Cir.2002).  RLUIPA follows
in the footsteps of a long-standing tradi-
tion of federal legislation that seeks to
eradicate discrimination and is ‘‘designed
to guard against unfair bias and infringe-
ment on fundamental freedoms.’’  Id. at
1067 (citing to Titles VI and VII of the
Civil Rights Act of 1964, which protect
against numerous forms of discrimination
in any program receiving federal financial
assistance and in employment, respective-
ly, and citing to Title IX, which sought, in
part, to eliminate gender inequities in edu-
cation).  Given the Supreme Court’s di-
rective to defer substantially to Congress’
judgment, we agree with the Ninth Circuit
that RLUIPA’s attempt to protect prison-
ers’ religious rights and to promote the
rehabilitation of prisoners falls squarely
within Congress’ pursuit of the general
welfare under its Spending Clause authori-
ty.

2. Unambiguous conditions

[7, 8] The second part of the Dole test
requires that Congress make unambiguous
the presence of any conditions attached to
the receipt of federal funds.  Dole, 483
U.S. at 207, 107 S.Ct. 2793.  Under the
plain language of RLUIPA, Congress con-
ditioned the receipt of federal money upon
States refraining from creating substantial
burdens on prisoners’ religious rights that
are not justified by a compelling govern-
mental interest and are not furthered by
the least restrictive means possible.  42
U.S.C. § 2000cc–1(a).  The Supreme Court
has directed that ‘‘[t]he crucial inquiry,
however, is TTT whether Congress spoke
so clearly that we can fairly say that the
State could make an informed choice.’’
Pennhurst State Sch. and Hosp. v. Hald-
erman, 451 U.S. 1, 25, 101 S.Ct. 1531, 67
L.Ed.2d 694 (1981).  As the Mayweathers
court noted,

Congress is not required to list every
factual instance in which a state will fail
to comply with a condition.  Such speci-
ficity would prove too onerous, and per-
haps, impossible.  Congress must, how-
ever, make the existence of the condition
itself—in exchange for the receipt of
federal funds—explicitly obvious.

Mayweathers, 314 F.3d at 1067.  Thus, the
exact nature of the conditions may be
‘‘largely indeterminate,’’ provided that the
existence of the conditions is clear, such
that States have notice that compliance
with the conditions is required.  Id. (citing
Pennhurst, 451 U.S. at 24–25, 101 S.Ct.
1531).

The DOC argues that RLUIPA’s condi-
tions are ambiguous because the statute
employs a ‘‘least restrictive means’’ test.
According to the DOC, Pennhurst stands
for the proposition that the least restric-
tive means test is too indefinite a standard
under which to impose conditions upon the
receipt of federal funding.  In other
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words, there is too much guesswork in-
volved.

The DOC’s reading of Pennhurst, how-
ever, is not one we are willing to adopt.
At issue in Pennhurst was whether the
Developmentally Disabled Assistance and
Bill of Rights Act of 1975, 42 U.S.C.
§ 6000 et seq., had as a condition of accept-
ing federal funding the requirement that
States provide ‘‘appropriate treatment’’ to
disabled residents in the ‘‘least restrictive
environment.’’  Pennhurst, 451 U.S. at 18,
101 S.Ct. 1531.  The lower courts had held
that the statute created substantive rights
in favor of residents to receive that type of
treatment.  Id. The Supreme Court found
otherwise, concluding that language re-
garding ‘‘appropriate treatment’’ and the
‘‘least restrictive environment’’ merely re-
flected Congress’ justification, or policy
goals, for appropriating federal money to
the States through the Act, not conditions
associated with the receipt of federal
funds.  Id. at 19, 23, 101 S.Ct. 1531.  Fur-
ther, other portions of the Act more clear-
ly spelled out the conditions attached to
the receipt of federal funding than the
language at issue in Pennhurst.  Id. at 23,
101 S.Ct. 1531.  Accordingly, the Court
stated that it ‘‘strains credulity’’ to argue
that States should have known of the sup-
posed obligations imposed by Congress for
which the disabled residents were arguing.
Id. at 25, 101 S.Ct. 1531.

As for RLUIPA, we find that Congress
clearly and unambiguously attached con-
ditions to the acceptance of federal fund-
ing for prisons, and that the State of
Wisconsin, particularly the DOC, was put
on notice of those conditions.  As the
Mayweathers court noted, Congress can-
not delineate every instance in which a
State may or may not comply with the
least restrictive means test;  it is simply
impossible to do.  There are far too
many circumstances affecting the States

in different ways for Congress to have
envisioned all aspects of compliance and
noncompliance.  Rather, Congress per-
missibly conditioned the receipt of federal
money in such a way that each State is
made aware of the condition and is simul-
taneously given the freedom to tailor
compliance according to its particular pe-
nological interests and circumstances.  If
the DOC objected to the imposition of the
least restrictive means test, it certainly
could have refused federal funding.

3. Conditions must be related to a
federal interest

[9] The Dole Court’s third require-
ment is that any conditions attached to
federal funding be related to a federal
interest.  New York v. United States, 505
U.S. 144, 167, 112 S.Ct. 2408, 120 L.Ed.2d
120 (1992);  Dole, 483 U.S. at 207, 107
S.Ct. 2793.  We discussed above the rela-
tionship between RLUIPA and Congress’
pursuit of the general welfare and pause
here to note again how that relationship
contributes to the third Dole factor. Con-
gress has an interest in allocating federal
funds to institutions that do not engage in
discriminatory behavior or in conduct that
infringes impermissibly upon individual
liberties.  In the context of protecting
prisoners’ religious rights, Congress also
seeks to promote the rehabilitation of pris-
oners, a process in which religion can play
an important role.  Mayweathers, 314
F.3d at 1067;  see also Freedom from Reli-
gion Found., Inc. v. McCallum, 324 F.3d
880, 882, 883–84 (7th Cir.2003) (noting im-
portance of religion to the rehabilitation of
some substance abusers in rejecting an
Establishment Clause challenge to Wis-
consin’s use of faith-based halfway house
for parolees).

[10] The DOC argues that the condi-
tions imposed by RLUIPA cannot be relat-
ed to a federal interest because the DOC
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does not allocate any of its federal funding
specifically to religious programs in pris-
ons and because federal funds comprise
roughly 1.6% of the DOC’s annual budget.
Those arguments are misplaced.  First,
the Supreme Court’s decision in Dole up-
held the conditioning of federal highway
funding upon a State establishing a mini-
mum drinking age.  Dole, 483 U.S. at 208,
107 S.Ct. 2793.  Indeed, a minimum drink-
ing age requirement and federal highway
funds shared the same goal—interstate
travel safety. Id. Likewise, the goal of
federal corrections funding and the condi-
tions imposed by RLUIPA, with respect to
the protection of prisoners’ religious
rights, share the goal of rehabilitation.
That the DOC does not allocate federal
funding specifically to religious programs
is of no moment.  Second, the cases to
which the DOC cites in support of its
argument that it receives too little federal
money to be bound by the conditions of
RLUIPA are inapposite;  they do not even
concern the Spending Clause.  Nothing
within Spending Clause jurisprudence, or
RLUIPA for that matter, suggests that
States are bound by the conditional grant
of federal money only if the State receives
or derives a certain percentage (and, ac-
cording to the DOC, an amount substan-
tially higher than the 14.5 million dollars it
received in 2001) of its budget from federal
funds.  If a State wishes to receive any
federal funding, it must accept the related,
unambiguous conditions in their entirety.
Accordingly, we find that the conditions
imposed by RLUIPA are properly related
to an important federal interest.

4. Independent Constitutional bar

[11, 12] The final part of the Dole test
recognizes that ‘‘other constitutional provi-
sions may provide an independent bar to
the conditional grant of federal funds.’’
Dole, 483 U.S. at 208, 107 S.Ct. 2793.  The
DOC’s remaining arguments are that
RLUIPA violates Congress’ Commerce
Clause authority, the Tenth Amendment,
and the Establishment Clause.  Because
we find that RLUIPA is valid under the
Spending Clause, we need not involve our-
selves in arguments concerning the Com-
merce Clause.  Whether or not the Com-
merce Clause provides an independent
justification for RLUIPA does not impact
its constitutionality under the Spending
Clause.  Accordingly, the Commerce
Clause could not provide an independent
bar to the enactment of RLUIPA.3

[13, 14] Similarly, when Congress en-
gages in a constitutional use of its delegat-
ed Article I powers, the Tenth Amendment
does not reserve that power to the States.
U.S. CONST. amend.  X;  New York, 505
U.S. at 156, 112 S.Ct. 2408;  United States
v. Wilson, 159 F.3d 280, 287 (7th Cir.1998).
In other words, the Tenth Amendment
does not restrict the range of conditions
Congress can impose on the receipt of
federal funds, even if Congress could not
achieve the goal(s) of those conditions di-
rectly.  Dole, 483 U.S. at 210, 107 S.Ct.
2793.  The Supreme Court’s reference to
an independent constitutional bar ‘‘stands
for the unexceptionable proposition that
the power may not be used to induce the
States to engage in activities that would
themselves be unconstitutional.’’  Id. The
DOC’s final hope, therefore, is that we find

3. We further note, though no party mentioned
this fact, that the DOC admitted to sending
approximately 4,000 of its inmates to out-of-
state facilities because of overcrowding.  The
DOC does not contend, nor would we expect,
that IMPs # 6 and # 6A do not apply to these
inmates simply because they are housed out

of the state.  That fact, in our view, lends
validity to RLUIPA’s constitutionality under
the Commerce Clause in this case.  The DOC
certainly engages in interstate commerce to
properly handle the requests for religious and
other personal property from inmates housed
outside Wisconsin.
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that RLUIPA violates the First Amend-
ment’s Establishment Clause, thereby pro-
viding an independent bar to RLUIPA’s
conditions.

B. Establishment Clause Violation

[15, 16] The Establishment Clause pro-
vides that, ‘‘Congress shall make no law
respecting an establishment of religion.’’
U.S. CONST. amend.  I. The Supreme
Court developed a three-part test in order
to discern whether Congress has violated
the Clause:  ‘‘First, the statute must have
a secular legislative purpose;  second, its
principal or primary effect must be one
that neither advances nor inhibits religion;
finally, the statute must not foster ‘an
excessive government entanglement with
religion.’ ’’  Lemon v. Kurtzman, 403 U.S.
602, 612–13, 91 S.Ct. 2105, 29 L.Ed.2d 745
(1971).  The DOC argues that RLUIPA
violates only the second part of the Lemon
test in that the statute impermissibly ex-
alts religion by creating a right for reli-
gious prisoners that is not needed to re-
move a Free Exercise violation and a right
that runs counter to a reasonable penologi-
cal interest—maintaining prison order and
security.

[17] The Supreme Court has stated,
however, that ‘‘the government may (and
sometimes must) accommodate religious
practices and that it may do so without
violating the Establishment Clause.’’
Corp. of Presiding Bishop of the Church of
Jesus Christ of Latter–Day Saints v.
Amos, 483 U.S. 327, 334, 107 S.Ct. 2862, 97
L.Ed.2d 273 (1987) (upholding exemption
of religious organizations from Title VII’s
prohibition of religious discrimination in
employment).  With respect to the second
part of the test, ‘‘[f]or a law to have forbid-
den ‘effects’ under Lemon, it must be fair
to say that the government itself has ad-
vanced religion through its own activities
and influence.’’  Id. at 337, 107 S.Ct. 2862

(emphasis in original).  Thus, ‘‘there is
ample room under the Establishment
Clause for benevolent neutrality which will
permit religious exercise to exist without
sponsorship and without interference.’’
Bd. of Educ. of Kiryas Joel Vill. Sch. Dist.
v. Grumet, 512 U.S. 687, 705, 114 S.Ct.
2481, 129 L.Ed.2d 546 (1994) (citing Amos,
483 U.S. at 334, 107 S.Ct. 2862) (internal
quotation marks omitted).

[18] The DOC argues that RLUIPA
creates rights in favor of religious inmates
while excluding non-religious inmates and
ignoring the State’s right to administer its
correctional system as it sees fit.  When
the ‘‘government acts with the proper pur-
pose of lifting a regulation that burdens
the exercise of religion, we see no reason
to require that the exemption comes pack-
aged with benefits to secular entities.’’
Amos, 483 U.S. at 338, 107 S.Ct. 2862.
Borrowing from the Ninth Circuit again,
we too adopt the position that RLUIPA

does not violate the Establishment
Clause just because it seeks to lift bur-
dens on religious worship in institu-
tions without affording corresponding
protection to secular activities or to
non-religious prisoners.  RLUIPA
merely accommodates and protects the
free exercise of religion, which the
Constitution allows.

Mayweathers, 314 F.3d at 1069 (citing
Amos, 483 U.S. at 338, 107 S.Ct. 2862.).

Finally, a provision of RFRA nearly
identical to the one at issue in RLUIPA
has been held constitutional under the Es-
tablishment Clause by this Circuit and sev-
eral others.  In re Young, 141 F.3d 854,
862–63 (8th Cir.1998);  Sasnett v. Sullivan,
91 F.3d 1018, 1022 (7th Cir.1996), vacated
on other grounds, 521 U.S. 1114, 117 S.Ct.
2502, 138 L.Ed.2d 1007 (1997);  EEOC v.
Catholic Univ. of Am., 83 F.3d 455, 470
(D.C.Cir.1996);  Flores v. City of Boerne,
73 F.3d 1352, 1364 (5th Cir.1996), rev’d on
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other grounds, 521 U.S. 507, 117 S.Ct.
2157, 138 L.Ed.2d 624 (1997).  The reason-
ing behind RFRA’s validity under the Es-
tablishment Clause applies with equal
force to RLUIPA’s constitutionality.

The requirements of RLUIPA cannot
fairly be said to amount to government
advancement of religion through the gov-
ernment’s own activities or influence.
RLUIPA seeks to remove only the most
substantial burdens States impose upon
prisoners’ religious rights, while giving
States’ penological interests due consider-
ation.  The statute does not promote reli-
gious indoctrination, nor does it guarantee
prisoners unfettered religious rights, and
not every challenge under RLUIPA will be
deemed valid.4

Because the enactment of RLUIPA does
not exalt belief over nonbelief, the statute
also does not create rights for religious
inmates that do not exist for non-religious
inmates.  The DOC argues that RLUIPA
is problematic because its ‘‘accommoda-
tion’’ of religious property somehow in-
creases the overall quantity of personal
property that inmates are entitled to pos-
sess.  RLUIPA, however, does not unnec-
essarily extend the limit the DOC imposes
on the amount of religious property an
inmate can possess in his cell.  We see
nothing in the statute’s provisions prohibit-
ing the DOC from requiring the removal of
a non-religious item should an inmate wish
to possess a religious item to which RLUI-
PA entitles him.  And, we sincerely doubt
that courts will increase exponentially the
amount of religious property to which in-
mates are entitled by virtue of RLUIPA’s
protections (thereby mandating the State
to allow prisoners to exceed any limit on

personal property) in light of States’ inter-
ests in maintaining order and security.  It
happens in this case, however, that the
DOC appeals only the district court’s de-
termination as to the constitutionality of
RLUIPA, ignoring how the court resolved
the merits of Charles’ claim for prayer oil.

[19] Accordingly, we find that Con-
gress did not violate the Establishment
Clause of the First Amendment by its
enactment of RLUIPA.  There being no
independent constitutional bar to the stat-
ute, it remains a valid exercise of Con-
gress’ Spending Clause authority, and the
district court’s decision to award summary
judgment in favor of Charles on his prayer
oil claim under RLUIPA is AFFIRMED.
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Alien, a former member of Algerian
military and police forces, petitioned for

4. In fact, Charles’ claim that the DOC violat-
ed RLUIPA by allowing him to celebrate only
one religious feast per year was rejected by
the district court because the court found
that, although the restriction created a sub-
stantial burden to Charles’ religious rights,

allowing only one feast for each ‘‘umbrella
religion group’’ was the least restrictive
means of furthering the compelling interest
for prison order and security;  a decision
Charles does not appeal to this Court.


